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Ireland
Peter McLay, Eoin Cassidy and William Carmody
Mason Hayes & Curran

1 Policy and law

What is the government policy and legislative framework for 
the electricity sector? 

The Minister for Communications, Climate Action and Environment is 
the member of the Irish government with responsibility for the exercise 
of executive power in relation to (among other things) the Irish electric-
ity sector. A number of other statutory bodies have policy-related func-
tions, including the Commission for Energy Regulation (CER).

The Electricity Regulation Act 1999 (the 1999 Act) is the central 
piece of legislation governing the Irish electricity sector. The 1999 Act 
established the CER and has been amended frequently since its pas-
sage in order to supplement the role, powers and duties of the CER. The 
1999 Act also made provision for the issuance, by the CER, of licences 
in relation to the generation and supply of electricity. The administra-
tion by the CER of this licensing function and the supervision by the 
CER of licensed activities (which have been extended to include trans-
mission and distribution ownership and operation, and the operation 
of electricity interconnectors) form the basis for the competition that 
exists in the Irish electricity sector. 

Irish government policy in the electricity sector tends to reflect 
EU energy policy, and recent Irish legislation tends to be driven by the 
requirement that relevant EU legislation be transposed into national 
law. Thus, the 1999 Act was enacted in order to give effect in Ireland to 
EU Directive 96/92/EC, which was itself enacted as part of the first EU 
energy package. EU Directives 2003/54/EC and Directive 2009/72/
EC, enacted as part of the second and third EU energy packages 
respectively, have also subsequently been transposed into Irish law 
(belatedly, in the case of Directive 2008/72/EC). 

In furtherance of its obligation, pursuant to the EU Renewable 
Energy Directive (2009/28/EC), to source 16 per cent of the country’s 
total energy consumption from renewable energy sources by 2020, the 
Irish government has set a 40 per cent target for renewable electric-
ity. On the reasonable assumption that most of this renewable electric-
ity will be generated by onshore wind farms, it has been estimated by 
EirGrid plc that a total of around 4,000MW of wind generation will 
need to stand connected, compared to approximately 2,500MW that 
is currently installed. The Irish government also maintains a National 
Energy Efficiency Action Plan, as it is required to do pursuant to the EU 
Energy Efficiency Directive (2012/27/EU).

A distinct local manifestation of Irish electricity policy was 
the commencement, on 1 November 2007, of trading in the Single 
Electricity Market (SEM), the wholesale electricity market through 
which most of the electricity generated and consumed on the ‘island of 
Ireland’ (encompassing the Republic of Ireland, together with Northern 
Ireland) is required to be traded. The SEM is a gross mandatory pool 
market, featuring a single system marginal price payable for energy (set 
on a half-hourly basis by the bids of thermal generators), constraint pay-
ments to reflect differences between the unconstrained market dispatch 
and actual constrained dispatch, and capacity payments to reward the 
availability of generation capacity. The SEM is currently undergoing a 
substantial amendment process as part of the I-SEM project – discussed 
further in ‘Update and trends’.

The regulation and oversight of the SEM is complicated by the fact 
that its territory includes two separate legal jurisdictions. To ensure 
consistency of SEM regulation as between these jurisdictions, the 

electricity regulator in each jurisdiction retains exclusive regulatory 
authority in its particular jurisdiction (CER in the Republic of Ireland 
and the Northern Ireland Authority for Utility Regulation (NIAUR) 
in Northern Ireland), but is required under local statute to discharge 
its SEM-related functions through a committee known as the SEM 
Committee, which has an identical constitution and membership in 
each jurisdiction. In Ireland the enduring arrangements underpinning 
these regulatory arrangements were given a statutory footing by way of 
amendments made to the 1999 Act in 2006 and 2007.

The latest comprehensive statement of Irish government energy 
policy is the White Paper published in December 2015 and entitled 
‘Ireland’s Transition to a Low Carbon Energy Future – 2015–2030’. In 
relation to electricity, it is noted in the White Paper that the transition 
to a low carbon future will involve generating electricity from renew-
able sources, increasing the electrification of home heating and trans-
port and improving the take-up of electric vehicles.

2 Organisation of the market

What is the organisational structure for the generation, 
transmission, distribution and sale of power?

Generation
Prior to the liberalisation of the Irish electricity sector through the 
passage of the 1999 Act and the introduction of the generator licens-
ing regime, substantially all electricity generation in Ireland was car-
ried out by the Electricity Supply Board (ESB), a statutory body that is 
majority-owned by the Irish government, and in which its employees 
have a minority shareholding. However, it is now possible for any per-
son to carry out the generation of electricity so long as they first obtain 
from the CER a licence to generate electricity and an authorisation to 
construct the relevant generating station. A generator having name-
plate capacity in excess of 10MW is required to participate as a genera-
tor in the SEM, while a generator having nameplate capacity of 10MW 
or less may elect to, but is not required to, participate in the SEM. 

It is noteworthy that the Irish electricity system is small (having a 
peak system demand in 2014/15 of approximately 4,700MW), at least 
when compared to the scale of (for example) modern combined cycle 
gas turbine generators. In a market power modelling exercise carried 
out as part of the I-SEM project, the CER and NIAUR forecast that in 
2016, ESB would retain a 44.4 per cent share of installed SEM genera-
tion capacity and a 46.6 per cent share of SEM generation.

While the market therefore remains relatively concentrated, a 
noteworthy trend in recent years has been the rapid increase in the 
amount of onshore wind generation connected to the Irish electricity 
system. There is now approximately 2,500MW of onshore wind gen-
eration connected (up from approximately 500MW as at the end of 
2005), spread across a numerous and diverse set of owners – although 
the recent consolidation of development activities into a smaller sub-
set of actors is also evident. 

Transmission
Ownership and, separately, operation of the Irish electricity transmis-
sion system requires the holding of an appropriate licence issued by the 
CER pursuant to the 1999 Act. The 1999 Act provides that a licence 
to own the transmission system may only be issued to ESB, and that 
a licence to operate the transmission system may only be issued to 
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EirGrid plc (wholly owned by the Irish government). ESB and EirGrid 
plc regulate their relationship, in relation to the transmission system, 
by way of a contractual Infrastructure Agreement.

On 22 May 2013 EirGrid plc was certified by the CER as the elec-
tricity transmission system operator (TSO) for Ireland for the purposes 
of Directive 2009/72/EC and Regulation 714/2009. This certifica-
tion amounted to a finding that the arrangements for the ownership 
and operation of the Irish electricity transmission system satisfied the 
requirements of Directive 2009/72/EC in relation to the independ-
ence of transmission system operation from electricity generation 
and supply. 

Distribution
Ownership and, separately, operation of the Irish electricity distribu-
tion system requires the holding of an appropriate licence issued by the 
CER pursuant to the 1999 Act. ESB is the licensed owner of the dis-
tribution system (DAO) and ESB Networks Limited, a wholly owned 
subsidiary of ESB, is the licensed operator of the distribution system 
(DSO). 

Retail supply of electricity
Prior to the liberalisation of the Irish electricity sector through the 
passage of the 1999 Act and the introduction of the supplier licens-
ing regime, the retail supply of electricity in Ireland was carried out by 
ESB. From February 2005, all Irish electricity customers were eligible 
to select an alternative electricity supplier, and initially the ESB’s sup-
ply business was restricted in its ability to determine its retail prices and 
thereby compete to win back customers. Following the achievement of 
what the CER determined to be an adequate level of consumer switch-
ing, these pricing restrictions were removed for business customers in 
October 2010 and for domestic customers in April 2011. As a condition 
of this deregulation, the supply business of ESB – which, at Q1 2016, still 
enjoyed a majority share (54.26 per cent of the domestic electricity mar-
ket, measured by consumption) – was rebranded as ‘Electric Ireland’.

Any person may now carry out the retail supply of electricity in 
Ireland so long as they first obtain from the CER a licence to supply 
electricity and accede to participation as a supplier in the SEM, which 
requires the provision to the market of appropriate collateral. 

Capacity remuneration
Participation as a generator in the SEM carries with it an entitlement to 
receive capacity payments in return for plant availability. The SEM reg-
ulators determine, for each calendar year, an Annual Capacity Payment 
Sum, which is distributed to SEM-participating generators throughout 
the year on a weighted basis reflecting the relative scarcity, and cor-
responding value, of generation capacity at various times. The Annual 
Capacity Payment Sum for calendar year 2016 was €514,837,400, and 
for calendar year 2017 is €519,227,150 – although it is intended that the 
existing capacity remuneration mechanism will end upon the com-
mencement of the I-SEM (discussed below), which is scheduled to 
occur in October 2017.

For the purpose of capacity payment calculations, the ‘availability’ 
of intermittent generators (such as onshore wind farms) is a function of 
their actual output and is then further discounted to reflect the lesser 
contribution that these generators make towards overall security of 
electricity supply, due to the unreliability of their fuel source.

System services
In its capacity as the operator of the Irish electricity transmission 
system, and with a view to increasing the percentage of instantane-
ous demand that may be securely served by intermittent generators, 
EirGrid plc is operating a programme of operational improvements 
known as ‘Delivering a Secure, Sustainable Electricity System’ (DS3). 
The DS3 programme includes the procurement of technical system ser-
vices, such as operating reserve, frequency response and ramping capa-
bilities, from market participants that are capable of providing them. 

The procurement of these system services is currently proceeding 
under an interim arrangement involving the setting of tariffs by the 
CER and the NIAUR, and the award of contracts to all providers that 
meet the requisite procurement criteria. This interim arrangement is 
currently scheduled to run until 30 September 2017, whereupon it will 
be superseded by an enduring arrangement involving a series of roll-
ing auctions.

Regulation of electricity utilities – power generation

3 Authorisation to construct and operate generation facilities

What authorisations are required to construct and operate 
generation facilities?

The electricity regulatory authorisation required to construct a genera-
tion facility is an ‘authorisation to construct or reconstruct a generating 
station’, issued by the CER pursuant to section 16 of the 1999 Act. The 
criteria to which the CER may have regard in determining an appli-
cation for such an authorisation are prescribed under the Electricity 
Regulation Act 1999 (Criteria for Determination of Authorisations) 
Order 1999 (SI No. 309 of 1999). Other authorisations such as planning 
permission are also required. 

The electricity regulatory authorisation required to operate a gen-
eration facility is a licence to generate electricity issued by the CER 
pursuant to section 14(1)(a) of the 1999 Act. Other operational permits 
such as an integrated pollution prevention and control licence may also 
be required.

Authorisations to construct and generation licences are typically 
issued by the CER in a standard form, each of which is personalised 
only to the extent required to identify the relevant licence-holder and 
project. The form of the standard generation licence has been settled 
since it was last modified in 2007 in preparation for the commence-
ment of trading in SEM. The 1999 Act includes a procedure, involv-
ing public consultation, under which the CER may modify an issued 
authorisation or licence.

Streamlined procedures also exist to facilitate the issuance of 
authorisations to construct and generation licences in respect of gen-
erators that are to have an installed capacity of 10MW or less. Of these, 
generators that are to have an installed capacity of 1MW or less auto-
matically stand duly authorised and duly licensed, without the need for 
formal application to be made to the CER.

4 Grid connection policies

What are the policies with respect to connection of generation 
to the transmission grid?

Section 34 of the 1999 Act confers upon the CER regulatory powers 
in respect of the connection of electricity generators to the transmis-
sion grid. Section 34 provides that where an application is made to the 
TSO for connection to or use of the transmission system, the TSO must 
(except where certain circumstances apply) offer to enter into an agree-
ment for such connection or use, in accordance with directions given to 
the TSO by the CER from time to time.

The CER has used this power of direction to stipulate the required 
standard form of transmission connection and use of system agree-
ments, as well as the approach required to be taken by the TSO to 
applications for connection. The most significant uses of this power 
have been:
• the establishment of the group processing approach (GPA) to con-

nection applications, which was introduced by the CER in 2004 in 
response to an unprecedented volume of applications for the con-
nection of renewable generation projects to the Irish grid. The GPA 
applies to both the Irish electricity transmission and distribution 
systems, and limits the availability of connection to renewable gen-
eration projects that fall within the criteria specific for membership 
of the Gate 1 (370MW), Gate 2 (1,300MW) and Gate 3 (4,000MW) 
capacity tranches. A separate 2,000MW tranche of capacity was 
subsequently added to the Gate 3 programme for conventional 
(non-renewable) generation; and

• the approval of the basis upon which the system operators levy 
charges for the connection of parties to the electricity transmis-
sion and distribution systems. Each connecting party is generally 
responsible for meeting the cost of the construction of local con-
nection assets, as designed by the system operators on a ‘least cost 
technically acceptable’ basis. Certain connection assets may be 
procured ‘contestably’, whereby the connecting party, rather than 
the system operators, is responsible for the construction of the rel-
evant assets.

The CER has recently determined that the existing connection policy 
is not adequate to cope with the volume of applications for the connec-
tion of wind generation (15,000MW) and solar generation (4,300MW) 
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that have been made outside the GPA. In October 2016 it announced 
the commencement of ‘transitional’ connection arrangements, under 
which existing applicants would be permitted to withdraw their applica-
tions and receive a refund of 80 per cent of their first stage payment. 
The CER is also undertaking a review of the enduring connection policy.

5 Alternative energy sources

Does government policy or legislation encourage power 
generation based on alternative energy sources such as 
renewable energies or combined heat and power?

Pursuant to the 1999 Act the Minister and the CER are required, when 
carrying out their duties, to have regard to the need to promote the use 
of ‘renewable, sustainable or alternative forms of energy’. This cat-
egory is defined as the production of electricity using, as the primary 
source of energy, any of wind, hydro, biomass, waste (including waste 
heat), biofuel, geothermal, fuel cells, tidal, solar and wave (or a combi-
nation of such sources). 

Public Service Obligation (PSO) support schemes
Under section 39 of the 1999 Act, the Minister is required to direct the 
CER to impose ‘public service obligations’ upon electricity licence-
holders, which may include such arrangements as are necessary to 
ensure the availability of electricity generated using ‘renewable, sus-
tainable or alternative forms of energy’ or which operate as combined 
heat and power (CHP) plants.

This PSO mechanism has been used to establish three renew-
able energy feed-in tariff (REFIT) support schemes. Each of these 
schemes establishes a ‘reference price’ for each supported generation 
technology type, and to the extent that this reference price exceeds 
the wholesale price earned by the supported generator from the SEM, 
the purchaser of the electricity is compensated using the proceeds of 
a PSO levy imposed on electricity consumers. Support under each of 
the REFIT schemes generally runs for 15 years, running from the com-
mencement of commercial operation of the relevant supported project.

REFIT 1 was intended to support 400MW of wind, hydro and bio-
mass/landfill gas generation capacity, and closed to new applications on 
31 December 2009. REFIT 2 was intended to support up to 4,000MW of 
wind, hydro and biomass or landfill gas generation capacity, and closed 
to new applications on 31 December 2015. REFIT 3 was intended to sup-
port 310MW of anaerobic digestion and biomass generation capacity, 
with higher prices payable when combined with high-efficiency CHP. 
That scheme closed to new applications on 31 December 2015.

At the time of writing, the Department of Communications, 
Climate Action and Environment is developing a new support scheme 
for renewable energy, which is intended to be available ‘from 2017’.

Planning
The Planning and Development Act 2000 allows an enhanced approval 
procedure for planning applications for wind farms with more than 
25 turbines or an output of greater than 50MW, where the Planning 
Appeals Board considers that the project is of strategic, economic or 
social importance, contributes substantially to fulfilling the National 
Spatial Strategy or regional planning guidelines or would have a sig-
nificant effect on the area of more than one planning authority. There 
is also more indirect encouragement of wind energy through the obli-
gation on local planning authorities and the Planning Appeals Board 
to ‘have regard to’ planning guidelines, including Ministerial Planning 
Guidelines on wind energy and Regional Planning Guidelines, which 
to varying degrees acknowledge the need to develop renewable energy, 
including wind farm developments. 

Priority dispatch
Ireland is required, pursuant to the EU Renewable Energy Directive 
(2009/28/EC), to ensure that transmission and distribution system 
operators ‘guarantee the transmission and distribution of electricity 
produced from renewable energy sources’. This obligation has been 
transposed into Irish law as a duty upon the TSO and DSO to, when 
dispatching generating units, ‘give priority to generating units using 
energy from renewable sources in so far as the secure operation of the 
electricity system permits’.

The principle of priority dispatch for renewable generators is also 
reflected in (i) the dispatch obligations imposed upon the TSO in its 

TSO licence and in the Grid Code; (ii) rules imposed upon the TSO by 
the CER for the dispatch of plant in ‘tie-break scenarios’; and (iii) the 
ability of renewable generators to register as ‘price taking generation’ 
in the SEM (thereby providing preferential access to the SEM mar-
ket schedule).

6 Climate change

What impact will government policy on climate change have 
on the types of resources that are used to meet electricity 
demand and on the cost and amount of power that is 
consumed?

In furtherance of its obligation, pursuant to the EU Renewable Energy 
Directive (2009/28/EC), for 16 per cent of the country’s total energy 
consumption to come from renewable energy sources by 2020, the Irish 
government has set a 40 per cent target for renewable electricity. The 
Sustainable Energy Authority of Ireland has reported that in 2014, 22.7 
per cent of Ireland’s electricity was generated from renewable sources, 
indicating that in order for Ireland’s 2020 renewable electricity target 
to be met, the market penetration of renewable electricity generators 
needs to increase significantly from its current level. 

Because renewable generators are permitted to (and generally do) 
register in the SEM on a ‘price taking’ basis, an increase in the mar-
ket share of renewable generation can be expected to depress the spot 
electricity price paid by the electricity suppliers who must source their 
electricity from the SEM. On the other hand, an increase in the market 
share of REFIT-supported renewable generation can be expected to 
increase the size of the PSO levy payable by Irish energy consumers. It 
is reasonable to expect that the net result of these two effects (decreas-
ing spot price, increasing PSO levy) will be an increase in the electricity 
costs faced by Irish electricity consumers.

The Irish government is also seeking to reduce the amount of 
power that is consumed, through the implementation of the National 
Energy Efficiency Action Plan that Ireland maintains pursuant to the 
EU Energy Efficiency Directive (2012/27/EU). The 2020 energy effi-
ciency target equates to a 20 per cent reduction in final overall energy 
demand based on the average energy demand during the period 2001 
to 2005, with the public sector expected to play an exemplar role by 
working towards a 33 per cent reduction target – although it should be 
noted that these targets apply to overall energy demand, and not just 
the demand for electricity.

7 Storage

Does the regulatory framework support electricity storage 
including research and development of storage solutions?

The Irish electricity regulatory framework does not currently recognise 
electricity storage as a licensable activity in its own right. Absent such 
recognition, the business of an entity engaged in the storage of electric-
ity falls to be regulated on the basis of the separate licensable activi-
ties that such business entails: in particular, the supply and generation 
of electricity.

8 Government policy

Does government policy encourage or discourage 
development of new nuclear power plants? How?

It is noted in the 2015 energy White Paper that nuclear power gen-
eration in Ireland is currently prohibited by legislation. This may 
be a reference to Section 18(6) of the 1999 Act, which prohibits the 
Minister from providing for nuclear fission, in any order by which 
the Minister directs the CER as to how it determines whether or not 
to grant an authorisation to construct a generation station. An order 
of this type was made in 1999, but does not refer explicitly to nuclear 
fission. A more effective prohibition is set out in section 37K of the 
Planning and Development Act 2000, which provides that nothing in 
that Act shall be construed as enabling the authorisation of develop-
ment that consists of an installation for the generation of electricity 
by nuclear fission.
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Regulation of electricity utilities – transmission

9 Authorisations to construct and operate transmission 
networks

What authorisations are required to construct and operate 
transmission networks?

Pursuant to the European Communities (Internal Market in Electricity) 
Regulations 2000 to 2009 (the 2000 Regulations), functions and 
duties in relation to the Irish electricity transmission system are borne 
by each of EirGrid plc, as TSO, and ESB, as owner (transmission asset 
owner, or TAO). Each bears a degree of responsibility for the construc-
tion and operation of the transmission system. Accordingly, the electric-
ity regulatory authorisations required to construct and operate the Irish 
electricity transmission network are both (i) the licence to discharge the 
functions of the transmission system operator, issued by the CER pursu-
ant to section 14(1)(e) of the 1999 Act; and (ii) the licence to discharge 
the functions of the transmission system operator, issued by the CER 
pursuant to section 14(1)(f ) of the 1999 Act. 

The 1999 Act provides that a licence to own the transmission sys-
tem may only be issued to ESB, and that a licence to operate the trans-
mission system may only be issued to EirGrid plc. However, under 
limited circumstances the CER may also permit another person to 
construct a ‘direct line’.

10 Eligibility to obtain transmission services

Who is eligible to obtain transmission services and what 
requirements must be met to obtain access?

Section 34 of the 1999 Act imposes upon the TSO a duty to offer to 
enter into an agreement for connection to or use of the Irish electricity 
transmission system, where an application for such connection or use 
is made by any person. However, in considering such an application 
or entering into such an agreement, the TSO is obliged to comply with 
directions given by the CER. The CER has made extensive use of its 
powers to issue such directions, with the result that connection policy is 
one of the most extensively regulated areas of the Irish electricity sector.

As a starting point, section 34 provides that a connecting party 
should be the holder of an electricity licence or authorisation issued 
pursuant to the 1999 Act, or should be an ‘eligible customer’. However, 
the requirements that must be met in order to apply for, obtain and 
maintain access to the electricity transmission system are set out across 
a number of sources, including the Grid Code, CER decision papers, 
electricity licences and the forms of connection and use of system 
agreement that have been approved by the CER. 

The TSO is required to prepare and maintain a Grid Code, govern-
ing the technical aspects relating to connection to and operation of the 
Irish electricity transmission system, and with which each connected 
party is obliged to comply. In order to facilitate the integrated opera-
tion of the SEM, certain sections of the Grid Code – relating primarily 
to scheduling and dispatch – are governed jointly by the TSO and SONI 
Limited, the operator of the Northern Irish transmission system. 

11 Government transmission policy

Are there any government measures to encourage or 
otherwise require the expansion of the transmission grid?

Pursuant to the 1999 Act, the Minister and the CER are required, when 
carrying out their duties, to have regard to the need to secure that ‘all 
reasonable demands by final customers of electricity for electricity are 
satisfied’. The TSO is obliged, both by legislation and by the terms of 
its TSO licence, to develop, if necessary, the transmission system with 
a view to ensuring that all reasonable demands for electricity are met, 
and to plan the long term ability of the transmission system to meet rea-
sonable demands for the transmission of electricity. The TAO receives 
a regulated rate of return on transmission assets, which suggests that 
expansion is not likely to occur without the approval of the CER.

12 Rates and terms for transmission services

Who determines the rates and terms for the provision of 
transmission services and what legal standard does that 
entity apply?

Under the 1999 Act the TSO is required to prepare, from time to time, 
a statement of the basis upon which charges for the provision of trans-
mission services (namely, connection to and use of the electricity trans-
mission system) are imposed, which statement must then be approved 
by the CER. The CER may also give directions to the TSO in relation to 
the charging basis that must be adopted.

A charge for connection to or use of the transmission system is 
required to be calculated so as to enable the TSO to recover an ‘appro-
priate proportion’ of the costs directly or indirectly incurred in carrying 
out any necessary works, and a ‘reasonable rate of return’ on the capital 
represented by such costs. The CER determines what constitutes such 
an ‘appropriate proportion’ and a ‘reasonable rate of return’. 

Under the CER’s current approach to charging policy, the CER 
conducts a price review that sets the transmission revenue that can be 
collected from connected customers during each successive five-year 
period. The current price review period relates to the calendar years 
2016–2020 (inclusive). Within each price review period, tariffs are set 
annually by the CER on a basis that includes adjusting for over- or 
under-recovery of transmission revenues in previous tariff periods. In 
practice, and in recognition that approved transmission revenues will 
be shared between the parties, both the TSO and the TAO participate 
in the regulatory price review process.

As mentioned above, in offering to enter into an agreement for con-
nection to or use of the Irish electricity transmission system, the TSO is 
obliged to comply with directions given by the CER. The CER has used 
this power to approve the forms of agreement for connection to or use 
of the transmission system that are required to be offered by the TSO to 
new and existing customers. The TSO is not permitted to discriminate 
unfairly between persons or classes of persons when providing for use 
of the transmission system or where offering terms for the carrying out 
of works for the purpose of connection to the transmission system.

13 Entities responsible for grid reliability 

Which entities are responsible for the reliability of 
the transmission grid and what are their powers and 
responsibilities?

These responsibilities are shared between the TSO, the TAO and the 
CER. The TSO is obliged, both by legislation and by the terms of its 
TSO licence, to operate and ensure the maintenance of and, if neces-
sary, develop a safe, secure, reliable, economical and efficient electric-
ity transmission system. The TAO is, in turn, obliged to maintain the 
transmission system and to provide to the TSO such information as the 
TSO requires in order to ensure the secure operation of the transmission 
system. The discharge of these responsibilities, among other things, is 
governed by the Infrastructure Agreement in place between EirGrid 
plc and ESB.

The CER is obliged by law to monitor security of supply of electric-
ity, which includes the monitoring of the quality and level of mainte-
nance of the transmission networks and taking such measures as it 
considers necessary to protect security of supply. The CER has a general 
power to monitor and enforce the compliance by licensed parties with 
the terms of their respective licences, which includes the supervision of 
the performance of the TSO and TAO obligations referred to above.

Regulation of electricity utilities – distribution

14 Authorisation to construct and operate distribution networks

What authorisations are required to construct and operate 
distribution networks?

Functions and duties in relation to the Irish electricity distribution 
system are borne by each of ESB Networks Limited, as DSO, and ESB, 
as DAO. Each bears a degree of responsibility for the construction 
and operation of the distribution system. Accordingly, the electricity 
regulatory authorisations required to construct and operate the Irish 
electricity distribution network are both (i) the licence to discharge the 
functions of the distribution system operator, issued by the CER pursu-
ant to section 14(1)(g) of the 1999 Act; and (ii) the licence to discharge 

© Law Business Research 2016



Mason Hayes & Curran IRELAND

www.gettingthedealthrough.com 131

the functions of the distribution system operator, issued by the CER 
pursuant to section 14(1)(k) of the 1999 Act. 

The 1999 Act provides that a licence to own the distribution system 
may only be issued to ESB, and that a licence to operate the distribu-
tion system may only be issued to ESB or a subsidiary of ESB. However, 
under limited circumstances the CER may also permit another person 
to construct a ‘direct line’.

15 Access to the distribution grid

Who is eligible to obtain access to the distribution network 
and what requirements must be met to obtain access?

The provisions of the 1999 Act that impose duties upon the TSO in 
relation to connection to the electricity transmission system (and 
which we discuss in our answer to question 10) apply equally to the 
DSO in relation to connection to the electricity distribution system. 
Accordingly, please see our answer to question 10. ESB Networks 
Limited maintains a separate Distribution Code governing the techni-
cal aspects relating to connection to and operation of the Irish electric-
ity distribution system.

16 Government distribution network policy

Are there any governmental measures to encourage or 
otherwise require the expansion of the distribution network?

As noted above, pursuant to the 1999 Act the Minister and the CER are 
required, when carrying out their duties, to have regard to the need to 
secure that ‘all reasonable demands by final customers of electricity for 
electricity are satisfied’. The DSO is obliged, both by legislation and by 
the terms of its DSO licence, to develop, as necessary, the distribution 
system with a view to ensuring that all reasonable demands for electric-
ity are met. The DAO receives a regulated rate of return on distribution 
assets, which suggests that expansion is not likely to occur without the 
approval of the CER.

17 Rates and terms for distribution services

Who determines the rates or terms for the provision of 
distribution services and what legal standard does that entity 
apply?

The provisions of the 1999 Act that impose duties upon the TSO in rela-
tion to the rates and terms for the provision of transmission services 
(and which we discuss in our answer to question 12) apply equally to the 
DSO in relation to the rates and terms for the provision of distribution 
services. Accordingly, please see our answer to question 12.

Regulation of electricity utilities – sales of power

18 Approval to sell power

What authorisations are required for the sale of power to 
customers and which authorities grant such approvals?

The electricity regulatory authorisation required to sell power to cus-
tomers, whether commercial or domestic, is a licence to supply elec-
tricity to eligible customers, issued by the CER pursuant to section 14(1)
(b) of the 1999 Act. An ‘eligible customer’ is a consumer of electricity 
whose consumption at any single premises in any 12-month period is 
calculated to be, or estimated to be likely to be, greater than 0.1kWh.

19 Power sales tariffs

Is there any tariff or other regulation regarding power sales?

The CER does not currently limit or direct the retail prices that may be 
charged by Irish electricity suppliers.

However, the CER has a general power to monitor and enforce the 
compliance by each licensed electricity supplier with the terms of its 
supply licence. Each supplier serving domestic customers is required 
to comply with a number of Codes of Practice published by the CER, 
including in relation to billing, disconnection, marketing, complaints 
handling, prepayment meters and vulnerable customers.

20 Rates for wholesale of power

Who determines the rates for sales of wholesale power and 
what standard does that entity apply?

The prices payable for sales of wholesale electricity are determined by 
the operator of the SEM, which at present is a contractual joint venture 
between EirGrid plc and SONI Limited, each holding a market opera-
tor licence and together, in their mutual capacity as market operator, 
trading as ‘sem-o’. 

The SEM market operator is obliged under its market operator 
licences to administer the SEM Trading and Settlement Code (SEM 
TSC), the multilateral industry agreement that was originally desig-
nated by the CER and the NIAUR, and which continues to govern the 
operation of the SEM. The SEM, as constituted under the SEM TSC, 
is a gross mandatory pool market, featuring a single system marginal 
price payable for energy (set on a half-hourly basis by the bids of ther-
mal generators), imperfections payments to fund (among other things) 
differences between the unconstrained market dispatch and actual 
constrained dispatch, and capacity charges payable to reward the avail-
ability of generation capacity.

In order to mitigate perceived market power, certain generators 
are also obliged to issue a suite of contracts for differences, known as 
‘directed contracts’. The terms of these contracts, including the strike 
prices against the SEM system marginal price, are set by the CER and 
the NIAUR. Entry into directed contracts is open to electricity suppliers.

21 Public service obligations

To what extent are electricity utilities that sell power subject 
to public service obligations?

Each electricity supplier that supplies electricity to domestic or small 
business customers bears an obligation, set out in its supply licence, 
to offer to enter into a supply contract upon receiving any reasonable 
request from a potential customer. It is also required, if designated by 
the CER, to act as supplier of last resort.

Regulatory authorities

22 Policy setting

Which authorities determine regulatory policy with respect to 
the electricity sector?

The Minister for Communications, Climate Action and Environment 
has overall policy responsibility for the electricity sector. However, the 
CER is responsible for day-to-day regulation of the sector. The CER is 
required to discharge its SEM-related functions through a committee 
known as the SEM Committee, made up of three individuals appointed 
by the CER, three individuals appointed by the NIAUR, an independ-
ent member and a deputy independent member.

23 Scope of authority

What is the scope of each regulator’s authority?

The many functions and duties of the CER are set out in section 9 of the 
1999 Act and, in relation to electricity, include establishing arrange-
ments for trading in electricity, monitoring retail market opening and 
customer switching, issuing directions to ESB in respect of its current 
or proposed electricity charges, granting, enforcing and revoking elec-
tricity licences and acting as Ireland’s national regulatory authority for 
purposes of Directive 2009 / 72 / EC (concerning common rules for the 
internal market in electricity). 

The CER has, since 2006, had the power to take all necessary steps 
to establish and facilitate the operation of the SEM. In June 2016 this 
power was extended to include the revisions to the SEM that are cur-
rently being prepared, under a project known as the Integrated Single 
Electricity Market (I-SEM) in order to allow for the efficient applica-
tion, in Ireland and Northern Ireland, of the rules for cross-border 
trade in electricity that are contained within or adopted pursuant to the 
EU Regulation 714/2009.

© Law Business Research 2016



IRELAND Mason Hayes & Curran

132 Getting the Deal Through – Electricity Regulation 2017

24 Establishment of regulators

How is each regulator established and to what extent is it 
considered to be independent of the regulated business and 
of governmental officials?

The CER was established under the 1999 Act, stands as a statutory 
body and is funded by a levy imposed on energy undertakings and other 
regulated entities. The Minister is responsible for the appointment of 
each member of the CER, and retains the power to give general policy 
directions to the CER (as well as specific directions in relation to cer-
tain other, specified matters). The minister is not, however, permitted 
to give general policy directions to the CER in relation to SEM matters.

25 Challenge and appeal of decisions

To what extent can decisions of the regulator be challenged 
or appealed, and to whom? What are the grounds and 
procedures for appeal?

Decisions of the CER on the granting of an electricity supply or gen-
eration licence under section 14 or an authorisation to construct a gen-
erating station under section 16 of the 1999 Act, and decisions of the 
CER on modification of the terms of such licences or authorisations 
already granted, can be appealed within 28 days of the making of the 
decision by requesting that the Minister establish an appeal panel. Such 
an appeal panel has all the powers and duties of the CER that are neces-
sary in order to determine the issue.

The 1999 Act also makes provision for application for judicial 
review, through order 84 of the Rules of the Superior Courts, of certain 
decisions of the CER. Such an application must, save in exceptional cir-
cumstances, be made within two months of the decision in question, 
which is a shorter period than the three- month period that is set out in 
order 84 itself. It is likely that general principles of Irish administrative 
law, including the right to apply for leave to apply for judicial review 
within that longer three-month period, apply to decisions of the CER 
that are not explicitly listed in this part of the 1999 Act.

Acquisition and merger control – competition

26 Responsible bodies

Which bodies have the authority to approve or block mergers 
or other changes in control over businesses in the sector or 
acquisition of utility assets? 

Merger control in Ireland is, in general, a matter for the Competition 
and Consumer Protection Commission (CCPC). The CER also has a 
separate power to revoke an electricity licence if a change in control 
has left the licence controlled by parties not having adequate ‘techni-
cal, financial or managerial strength’.

27 Review of transfers of control

What criteria and procedures apply with respect to the review 
of mergers, acquisitions and other transfers of control? How 
long does it typically take to obtain a decision approving or 
blocking the transaction?

The primary legislation governing this area is the Competition Acts 
2002 to 2014 (the Competition Act). The Competition Act requires 
that mergers, takeovers and joint ventures be notified to the CCPC for 
approval if the aggregate turnover in Ireland of the parties involved 
exceeds €50 million and at least two of the parties involved have turno-
ver in the state of €3 million. 

The CCPC reviews transactions to see whether they would ‘sub-
stantially lessen competition’ in any market within the state. This test 
is concerned solely with competition issues, ignoring employment, 
regional development, etc. The notification of a merger to the CCPC 
is mandatory where the thresholds in the Competition Act are met. 
Therefore, a proposed transaction cannot be implemented until the 
CCPC has approved the transaction. Such approval may have condi-
tions attached (for example, the divestment of a specific part of the 
business or providing third parties with access to essential facilities). 

There are two possible phases for the CCPC’s investigation. 
During Phase I, the CCPC must make a decision within 30 working 
days. However, should the parties offer commitments during Phase I 

to assuage any competition concerns, the time period is extended to 45 
working days. The vast majority of transactions are dealt with in Phase 
I and the average time for dealing with a Phase I transaction is current 
27 working days.

If the matter moves to Phase II, the CCPC has 120 working days 
from the original receipt of the notification (or from responses to the 
Phase I RFI). Time can be suspended during Phase II should the CCPC 
raise queries within 30 working days of opening Phase II. 

28 Prevention and prosecution of anticompetitive practices

Which authorities have the power to prevent or prosecute 
anticompetitive or manipulative practices in the electricity 
sector?

The CCPC is responsible for the enforcement of competition law in 
Ireland. The CCPC can undertake an investigation either on its own 
initiative or on foot of a complaint. Private parties can also take civil 
actions against other private parties in the Irish courts for breaches of 
the Competition Act.

Under the 1999 Act, the CER must have regard to the need to pro-
mote competition in the supply of electricity. The CER must also moni-
tor licensees to ensure that they comply with licence conditions. Under 
the terms of the standard licence to supply electricity, a dominant sup-
plier is prohibited from predatory pricing or discrimination in supply. 

The CCPC has an agreement in place with the CER to facilitate 
cooperation in the performance of their respective functions in so far 
as they relate to issues of competition between undertakings. 

As regards the SEM, any abuse of a dominant position in the mar-
ket, or any arrangement with the object or effect of distorting competi-
tion, would, by definition, affect a market in more than one member 
state (at the very least, Ireland and the UK) and would therefore come 
within the scope of articles 101 and 102 Treaty on the Functioning of 
the European Union (TFEU). Under Regulation 1/2003 the Irish courts 
(as a national competition authority) have the authority to apply arti-
cles 101 and 102 TFEU.

29 Determination of anticompetitive conduct

What substantive standards are applied to determine whether 
conduct is anticompetitive or manipulative?

Competition law in Ireland mirrors EU competition law.
Section 4(1) of the Competition Act (implementing article 101 

TFEU) prohibits agreements, decisions or concerted practices thathave 
as their object or effect the prevention, restriction or distortion of com-
petition (eg, price fixing, market sharing, limiting production, etc). 
Similar to the TFEU, Irish law also provides for the ‘efficiency defence’ 
where it can be demonstrated that the agreement or arrangement actu-
ally contributes to improving the production or distribution of goods or 
services or to promoting technical or economic progress, while allowing 
consumers a fair share of the resulting benefit. The efficiency defence 
can only be applied on condition that the competition restrictions are 
indispensable and substantial competition will not be eliminated. 

Section 5 of the Competition Act (implementing article 102 TFEU) 
prohibits the abuse of a dominant position. Generally a firm is consid-
ered to be dominant if it is able to act without taking account of the 
reaction of its customers or its rivals. Section 5 is not breached when a 
firm’s vigorous competition takes sales away from less efficient rivals, 
since this is competition working properly. The examples of abuses pro-
vided under the Competition Act are identical to those under article 
102 TFEU.

30 Preclusion and remedy of anticompetitive practices

What authority does the regulator (or regulators) have 
to preclude or remedy anticompetitive or manipulative 
practices?

The CCPC, unlike the European Commission, does not have the power 
to adopt its own binding decisions or to unilaterally impose fines. 
However, this does not preclude the CCPC from using its extensive 
powers of investigation, which include the ability to conduct dawn 
raids or to compel individuals to give evidence under oath.

In Ireland, businesses or individuals that breach competition law 
may be subject to civil or criminal sanctions. In the case of the most 
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serious types of anti-competitive conduct, criminal fines and prison 
sentences are as follows:
• a business can be fined up to €5 million or 10 per cent of its annual 

business turnover, whichever is greater, if convicted on indict-
ment; and

• an individual found guilty of an offence on indictment can be fined 
up to €5 million or 10 per cent of his or her annual individual turno-
ver, whichever is greater. An individual can also be imprisoned for 
up to 10 years.

International

31 Acquisitions by foreign companies

Are there any special requirements or limitations on 
acquisitions of interests in the electricity sector by foreign 
companies?

No, save to the extent that, as set out in Directive 2009/72/EC, the 
European Commission retains a certifying role in relation to any pro-
posed acquisition of a European transmission network business by a 
non-EU entity.

32 Authorisation to construct and operate interconnectors

What authorisations are required to construct and operate 
interconnectors?

The electricity regulatory authorisation required to construct an inter-
connector is an ‘authorisation to construct an interconnector’, issued 
by the CER pursuant to section 16 of the 1999 Act. The electricity regu-
latory authorisation required to operate an interconnector is a licence 
to ‘transport electricity across and maintain an interconnector’ issued 
by the CER pursuant to section 14(1)(i) of the 1999 Act.

33 Interconnector access and cross-border electricity supply

What rules apply to access to interconnectors and to cross-
border electricity supply, especially interconnection issues?

The Irish electricity transmission system is currently linked with that 
of Northern Ireland by a twin circuit 275kV AC connection. Since the 
establishment of the SEM, arrangements for access to this intercon-
nection have been subsumed into the unified dispatch of the all-island 
transmission networks, meaning that this interconnection capacity is 
allocated by means of an implicit auction.

EirGrid Interconnector DAC, a member of the EirGrid group, 
owns a 500MW HVDC interconnector running between Ireland 
and Wales, known as EWIC. Capacity on the EWIC is currently sold 
through auctions. 

Transactions between affiliates

34 Restrictions 

What restrictions exist on transactions between electricity 
utilities and their affiliates?

The standard electricity supply licence provides that where the licen-
see is in a dominant position in the market for the supply of electricity, 
and the licensee also owns a generation business, it is not permitted to 
give or receive cross-subsidies between the licensee’s electricity sup-
ply business and any other business of the licensee or of an affiliate or 
related undertaking of the licensee. A similar restriction is contained in 
the standard electricity generation licence.

General principles of competition law, relating to transactions 
between dominant companies and their affiliates, are also relevant.

35 Enforcement and sanctions

Who enforces the restrictions on utilities dealing with 
affiliates and what are the sanctions for non-compliance?

According to the 1999 Act, it is the responsibility of the CER to enforce 
the terms and conditions of a supply or generation licence. Ultimately, 
the CER has the power to revoke a licence if the licensee fails to comply 
with a direction, a determination or an order.

Update and trends

Regulation 714/2009, enacted as part of the third EU energy 
package, contemplates (among other things) the adoption of 
a network code covering capacity-allocation and congestion-
management rules. The EU target model that has emerged from 
that network code is built around the coupling of day ahead and 
intraday electricity markets, where unused cross-border capacity 
is required to be allocated in a non-discriminatory manner initially 
at the day ahead stage, through public auctions run by power 
exchanges.  

The main ongoing development in Irish electricity regulation is 
the I-SEM project, which is the development and implementation 
of the package of amendments to SEM that will be required in order 
that the wholesale trading arrangements on the island of Ireland 
are consistent with the EU target model described above. I-SEM 
will also involve the replacement of the SEM capacity remuneration 
mechanism with a mechanism based on the allocation of 
‘reliability options’ to eligible generators through a competitive 
bidding process.

The I-SEM project is recognised as a major undertaking, which 
will have a fundamental effect upon the arrangements for the 
wholesale trade in electricity on the island of Ireland. It is currently 
proposed that trading in I-SEM will commence in quarter 4 of 2017.
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