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Prior to March 2020, the aviation sector in 

Ireland enjoyed a period of sustained financial 

success and productivity. Ireland has an enviable 

reputation as a leading on-shore jurisdiction for 

aviation, asset finance and leasing and structured 

finance transactions. The industry is now coming 

to terms with the effect of the COVID-19 global 

pandemic. We prepared this note to:

1. provide a refresher of the positive attributes 

of Ireland as host country for asset and 

structured finance matters 

2. highlight measures arising as a consequence 

of COVID-19 and  

3. notwithstanding COVID-19, discuss measures 

and reforms underway and expected to occur 

in 2021 which may impact on current and new 

transactions in the fields of regulation and 

taxation.

 

We anticipate that for the remainder of 2020 and 

throughout 2021, aviation businesses will have to 

continually monitor, review and assess the impact 

of COVID-19 on the operating environment and 

consider various domestic and international legal, 

regulatory and tax developments. 

We are confident that Ireland will remain a key 

jurisdiction for cross border leasing and finance 

structures notwithstanding the global pandemic, 

reforms underway and changes that will be 

implemented in the future.

What to Expect in 2020/2021



COVID-19 – Companies 
(Miscellaneous Provisions 
(Covid-19)) Act 2020 

In response to COVID-19, there have been a number 

of governmental and regulatory interventions to 

facilitate continuing business. With effect from 12 

March 2020, severe restrictions were introduced in 

Ireland to reduce the spread of the virus. Recent 

legislative measures and guidance applicable to 

companies include:

1. the Companies (Miscellaneous Provision 

(COVID-19) Act 2020 (the COVID Act) which 

came into effect on 21 August 2020 to address 

some of the practical issues that have arisen 

for companies during the pandemic and 

2. a statement on 4 June 2020 by the Office 

of the Director of Corporate Enforcement 

(ODCE), entitled “COVID-19 and the insolvency-

related functions of the ODCE” which goes 

a considerable way to provide reassurance 

to company directors that notwithstanding 

financial and operational challenges, directors 

will not suffer sanctions without just cause.

COVID Act - Practical 
Operational Matters

The COVID Act contains a series of temporary 

measures, which will remain in force for 2020 with a 

possibility of extension up to 31 June 2021 including:

1. extension of time to hold AGMs

2. virtual AGMs and extraordinary general 

meetings

3. execution of documents in counterpart where 

multiple signatures required and

4. virtual creditor meetings.

COVID Act  
- Actions by Creditors

The continuity and survival of companies is a central 

tenet of the COVID Act and in addition to practical 

operational matters, it introduced additional 

measures to protect and preserve companies from 

creditors:

1. Increase in debt threshold to commence  

winding up 

 

Recognising the cash flow difficulties being faced 

by certain companies, the amount to be claimed 

by way of statutory demand by a creditor to 

initiate a creditors’ voluntary winding up has 

been increased to €50,000. This is up from the 

current levels of €10,000 for a single creditor and 

€20,000 for creditors acting together. 

2. Extension of time to facilitate company rescue 

 

Corporate rescue is time consuming, often 

complex and requires engagement with senior 

management, shareholders, investors and/or 

debt finance providers. In Ireland, examinership is 

available as a protective remedy for companies 

who, whilst technically insolvent, seeks to 

continue in business and have a ‘reasonable 

prospect of survival as a going concern’.  CityJet, 

an Irish airline, sought such protection in the 

period from April to August 2020. 

The relief in the form of examinership is available 

to all companies under the Companies 

Act 2014. The relief may not granted to all 

applicants, particularly traditional SPV entities 

established for asset finance, structured 

finance or investment purposes where due 

to facts and financial projections, it may not 

have a reasonable prospect of survival post 

examinership.  

The COVID Act gives the Court power to extend 

a period of protection from creditor action 

while the company is in examinership by up 

to 50 days, beyond the previous 100 day limit. 

The amendment provides for a maximum 

permitted period of 150 days where exceptional 

Aviation Financing



Aviation Financing

circumstances exist in respect of the company 

who is the subject of the application. The 

COVID Act provides that “exceptional 

circumstances” include, but are not limited to, 

the nature and potential or actual impact of 

COVID-19 on the company.

The COVID Act is intended to apply for an interim 

period only and while these protections may not be 

favourable to creditors in the short term, the aim is 

to preserve business so as to enable companies to 

continue to trade and discharge agreed liabilities 

to creditors in due course and ultimately protect 

jobs.  

The parliamentary debates of the COVID Act 

indicated in the cases of a number of these 

provisions that they should apply permanently 

rather than solely during the “interim period” of 

2020 plus up to 6 months of 2021. It appears likely 

that these issues will be revisited for potential 

permanent inclusion in the law in early course. 

Director of Corporate 
Enforcement 

Directors (executive and non-executive) have 

statutory duties and responsibilities under the 

Companies Acts to shareholders, all creditors and 

employees. With COVID-19 impacting financial 

performance and contractual compliance, directors 

raised justifiable personal concerns about the risk 

of restriction or imposition of personal liability for 

reckless trading during the pandemic.  

A statement was issued on 4 June 2020 by the Office 

of the Director of Corporate Enforcement (ODCE), 

“COVID-19 and the insolvency-related functions of the 

ODCE” which goes a considerable way to provide 

reassurance that directors will not suffer sanctions 

without just cause.

What we can expect in 2020/2021 
as a consequence of COVID-19?

The answer is that companies, directors and their 

advisers will be constantly monitoring and reviewing 

the COVID Act, extension to the ‘interim period’ and 

related measures by governmental agencies and 

bodies, travel restrictions and airline operations and 

the general economic outlook. For so long as the 

pandemic continues and has a significant impact on 

companies and business in Ireland, we envisage that 

the ‘interim measures’ will continue well into 2021.



Companies and The Companies Act 2014 (as amended)

A quick refresh of basic concepts applicable to Irish 

companies is set out in this section.

1. Legal System: Ireland is a member of the 

European Community and OECD and the 

currency is Euro.

2. Company Type: legal personality ingrained in 

statute. The Companies Act 2014 (CA 2014) 

took effect on 1 June 2015. Types of companies 

are: 

 ● LTD: private company limited by shares

 ● DAC: Designated Activity Company

 ● PLC: a Public Limited Company

 ● CLG: company limited by guarantee and

 ● UC: unlimited liability company

There are other legal vehicles including  

(i) collective investment vehicles such as 

ICAVs and (ii) limited partnerships, used for 

investor focused transactions.

3. Application: application is made to the 

Companies Registration Office (CRO) for all 

new companies. Fast track incorporation 

for a basic LTD will take no longer than 5 

business days from the date of submission of 

completed application. Application for tax 

registration number occurs after incorporation 

to the Revenue Commissioners.

4. Directors: one or two natural persons 

depending on the type of company selected. 

A minimum of one director must be Irish or 

EEA resident. If this condition is not met, an 

insurance bond may be required.

5. Capitalisation: Minimum capital to incorporate 

a SPV private limited liability company is €1 and 

single shareholder for private limited liability 

companies. “Thin Capitalisation²”: there are no 

thin capitalisation rules for SPVs in Ireland.

6. Fees and Charges: fee payable to CRO for an 

application to incorporate an SPV.  

See www.cro.ie. 

 

 

 

 

 

7. Ownership: 

 ● Orphan company - shares held by, or on 

behalf of, a share trustee for charitable 

purposes. Neither lender, arranger or 

airline has a shareholding in the company

 ● Direct shareholding/subsidiary

 ● Joint venture and multi-shareholder/ 

investor arrangements

8. Annual reporting: compliance & outsourcing:

 ● Directors compliance statement required 

under CA 2014 where the balance sheet 

is greater than €12.5 million and turnover 

exceeds €25 million

 ● Annual audit - annual financial 

statements must be audited

 ● Annual tax returns – tax computation  

and returns must be made annually.  

VAT returns are bi-monthly

 ● CRO annual return at Annual Return Date

1. This document contains a general summary of issues relevant to 
setting up SPVs in Ireland as of September 2020 in the context of 
asset finance transactions. It is not a complete or comprehensive 
statement of all relevant laws or tax provisions. Specific legal and 
tax advice should be obtained where appropriate.

2. “Thin capitalisation” refers to a situation in which a company is 
financed through a relatively high level of debt compared to equity. 
Thin capitalisation rules determine how much of the interest paid 
on corporate debt is deductible for tax purposes.
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What to expect in 2020/21

DAC 6: The EU is focused on increasing the level 

of tax transparency across all member states 

and EU Council Directive on Administrative 

Cooperation (DAC6) introduced an EU wide 

mandatory disclosure regime for cross-border 

arrangements that bear certain “hallmarks” 

set-out in the directive. The regime imposes 

requirements on intermediaries, and in some 

cases taxpayers, such as accounting, tax, legal 

and other service providers to file reports on 

arrangements falling within the designated 

“hallmarks”  to local tax authorities. There 

will be a mandatory automatic exchange 

of information on such reportable cross-

border schemes between member state tax 

authorities via the Common Communication 

Network (CNN) which is to be set up by the EU. 

 

The provisions of the regime came into effect 

from 1 July 2020 and returns are required 

in relation to reportable cross-border 

arrangements implemented since 25 June 

2018. Ireland exercised an option given to 

EU member states (Council Directive (EU) 

2020/876) to postpone the filing by 6 months 

and exchange dates for the first returns of 

information in relation to reportable cross 

border arrangement. 

 

1. Double Tax Treaty application and reliefs: 

Ireland signed the Multilateral Instrument 

(MLI), which modifies the application of the 

majority of Ireland’s Double Tax Agreements 

by including the adoption of a “principle 

purpose test” to prevent treaty abuse. The MLI 

entered into force for Ireland on 1 May 2019. 

The MLI application will be relevant to the 

determination and application of treaty reliefs. 

2. Transfer Pricing: Ireland’s transfer pricing rules 

were updated with effect from 1 January 2020, 

with a number of changes including adoption 

of the 2017 OECD guidelines on transfer 

pricing, as well as the extension of the rules 

to non-trading transactions and to capital 

transactions. An update was also made to 

provide for a specific carve-out for section 110 

companies from Irish transfer pricing rules. 

3. COVID-19 Impact on Double Tax Treaties 

(Central Management and Control): The 

OECD Secretariat has issued guidance on 

of the impact of COVID-19 on tax treaties 

including in relation to the tax residency of 

companies, which depends on the place of 

effective management of the company in 

many cases. In relation to the place of effective 

management, the guidance states that it is 

unlikely that the COVID-19 situation would 

Outline of Taxes and Tax reporting provisions relevant to 
Asset Finance Transactions and Aviation SPVs in Ireland

Revised reporting deadlines applying to the postponement period only  
www. revenue.ie

Time framework for reporting New reporting deadline

Mainstream reporting  
Arrangements made available for implementation, ready for implementation 
or the first step in the implementation made between 1 July 2020 and  
31 December 2020 or aid, assistance or advice provided between 1 July 2020  
and 31 December 2020 

31 January 2021
30-day period for reporting commences 
1 January 2021

Lookback reporting period
Reportable cross-border arrangements, the first step of which was 
implemented between 25 June 2018 and 30 June 2020

28 February 2021

Periodic report on marketable arrangements
Where new information has become available in respect of a marketable 
arrangement, the first periodic deadline for amending the return is  
30 April 2021

30 April 2021



Aviation Financing

create any changes to an entity’s residence 

status under a tax treaty, as a temporary 

change in location of senior executives is an 

extraordinary situation due to the COVID-19 

crisis and such change of location should not 

trigger a change in residency. Irish Revenue 

issued guidance that the presence or absence 

of company employees and directors will be 

disregarded in relation to the tax residence of 

a company, where such presence or absence is 

shown to result from travel restrictions related 

to COVID-19. 

 

Taxes 

Quick refresher of tax regime applying in Ireland  

in 2020  

1. Corporation Tax: the rate of corporation tax 

applicable to trading companies profits in 

Ireland is 12.5%. Non-Trading and Investment 

companies are subject to tax on profits 

at rate of 25%. However, deductions for 

expenses including interest payments and tax 

depreciation, reduce the corporate profits, 

which are subject to tax. 

2. Section 110 Vehicles: Section 110 of the Taxes 

Consolidation Act 1997 as amended permits 

qualifying Irish resident SPVs to engage 

in a wide range of financial and leasing 

transactions in a tax efficient manner. The 

assets which a Section 110 Company are 

permitted to own include financial assets, such 

as shares and other securities, commodities 

and plant and machinery including aircrafts 

and aircraft assets. The market value of the 

first qualifying assets held by the company 

must not be less than €10 million, which is 

generally easily achieved in aircraft related 

transactions. Section 110 vehicles can give 

structural and tax advantages to complex 

funding arrangements. 

3. Capital Allowances (tax depreciation):  

available on capital expenditure on 

straightline depreciation basis of 12.5% over 8 

years. Accelerated allowances are available 

for expenditure on maintenance, repair and 

overhaul (MRO) facilities.

4. Documentary Taxes and Stamp Duty: stamp 

duty will not apply in Ireland on the documents 

entered into to give effect to purchase, sale or 

disposal of aircraft and financing or security 

documents. 

5. Double Tax Treaty network: Ireland has signed 

double taxation treaties with 74 countries, of 

which 73 are in effect. A new agreement between 

Ireland and the Netherlands entered into force 

on 29 February 2020 which replaces the older 

form agreement. Negotiations have concluded 

for new double tax treaties with Kenya, Kosovo, 

Oman and Uruguay. Payments from lessees in 

countries with which Ireland has concluded a 

treaty can be received free of, or at a reduced 

rate of withholding tax. In addition, Ireland offers 

unilateral foreign tax credit relief for foreign tax 

suffered on leasing trading income received by 

the Irish SPV. 

 

Ireland has also signed the Multilateral 

Instrument (“MLI”) which entered into force for 

Ireland on 1 May 2019 (see above). 

6. Lease Equipment rentals: lease equipment rentals 

are not subject to withholding tax in Ireland. 

7. Withholding Taxes: Ireland has a wide range of 

domestic law exemptions from withholding tax 

on interest and dividends which enhance the 

attractiveness of Ireland’s tax regime. 

8. VAT: supplies of goods and services in Ireland 

are generally subject to VAT. Certain supplies 

are exempt from VAT and supplies of different 

goods and services attract different rates of VAT. 

In particular, the provision of leasing services 

to airlines or entities engaged primarily on 

international air transport attracts a zero percent 

rate of VAT. 

9. Certificate of Tax Residency for SPV: generally 

available on application to the Revenue 

Commissioners in Ireland.
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What to expect in 2020/21

The aviation industry is a heavily regulated 

industry, across all of its institutions. From 

manufacturers to airline operators, airports 

to airline crews, repair stations to technical 

engineering and air traffic control. 

The business of leasing and provision of credit to 

corporate entities involved in the aviation sector 

is another area of regulation to consider and 

this has become an area of increased attention 

from financial service regulators worldwide and 

in Ireland. The current focus from a regulatory 

perspective are the areas of  

(1) anti-money laundering and (2) reporting of 

certain transactions involving the provision of 

credit.

1. Anti-Money Laundering Requirements 

 

Irish legislation relating to anti-money 

laundering (AML) and countering the financing 

of terrorism (CFT) provides that certain Irish 

entities engaging in activities known as 

‘Schedule 2 activities’, must register with the 

Irish financial services regulator (the Central 

Bank of Ireland (the Central Bank) for AML/CFT 

purposes if they are not otherwise regulated by 

the Central Bank. 

 

The ‘Schedule 2 activities’ most relevant to 

businesses operating in the asset financing 

and aviation industry include those engaging 

in (i) lending and/or (ii) financial leasing. Firms 

engaging in these activities are required to 

comply with AML/CFT obligations and must: 

• register as a Schedule 2 firm with the 

Central Bank

• have appropriate policies and 

procedures in place to comply with their 

AML/CFT obligations

• carry out customer due diligence and 

• report suspicious transactions to the 

relevant authorities 

 

 

There are very limited exemptions from 

the obligation to comply with AML/CFT 

obligations and as a result, a large number 

of Irish corporates are potentially caught by 

the requirement to register.  For SPVs who 

previously participated in financial leasing 

and/or lending, a review of this business 

activity may be required and ‘a case by case’ 

analysis should be undertaken to ascertain 

whether the above requirements apply and 

what actions are now required to comply with 

Irish law and regulations. 

2. Trust or Company Service Providers 

 

Trust or Company Service Providers (TCSP) also 

fall within the scope of AML/CFT obligations. 

A TCSP is any person who provides any of 

the usual corporate services to establish and 

maintain an SPV and these services include the 

following non-exhaustive list of services (TCSP 

Services):

• providing a registered office, 

business address, correspondence 

or administrative address or other 

related services for a body corporate or 

partnership 

• acting, or arranging for another person 

to act, as a trustee of a trust and 

• acting, or arranging for another person 

to act, as a nominee shareholder for a 

person other than a company whose 

securities are listed on a regulated market 

An entity providing TCSP Services must be 

authorised by the Minister for Justice and 

Equality for AML/CFT purposes unless the TCSP 

is a subsidiary of a credit of financial institution, 

in which case, it is required to be authorised 

by the Central Bank.  In general, law firms and 

international corporate service providers have 

such authorisations.

Outline of Financial Regulation considerations relevant  
to asset financing and aviation in Ireland 
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3. Credit Reporting 

 

The Credit Reporting Act, 2013 (as amended) 

(the “2013 Act”) establishes a central credit 

information database in Ireland (the 

“Register”).  The 2013 Act was commenced 

on a phased basis in 2017 and 2018. The 2013 

Act makes it mandatory for lenders of credit 

to report personal and credit information 

in respect of loans of €500 or more to the 

Register.  Lenders must also check credit 

information relating to a proposed borrower 

on the Register when considering credit 

applications for €2,000 or more. The concept 

of borrower is not confined to natural persons. 

 

“Credit” is broadly defined in the 2013 Act and 

includes loans, deferred payments, financial 

leasing, hire purchase and other forms of 

financial accommodation. The requirements 

of the 2013 Act may be relevant for asset 

financing transactions where Irish entities 

form part of the structure or, there may be 

an applicable exemption. We envisage and 

recommend that in financial leasing, credit 

and lending transactions and/or review and 

restructuring of existing transactions, the 

provisions of the 2013 Act are reviewed and the 

provider of credit is advised and informed of its 

obligations under the 2013 Act.  

 

Conclusion:  Due to low level of engagement 

of aviation industry with consumers and 

indigenous Irish enterprises, we do not 

anticipate an increased level of financial 

regulation specific to this sector. However, 

there is a global focus on fighting financial 

crime which may lead to more generalised 

reforms and increased regulation which may 

apply more generally to companies engaged 

in cross border global business. This is an area 

of particular interest and focus for us as legal 

advisers and we will continue to monitor this 

industry.
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Basic Facts about Security, Cape Town Convention  
and GATS

What to expect in 2020/21

GATS

The Global Aircraft Trading System (GATS) went live on 1 June 2020 and is fully operational. The aim of GATS is 

to simplify and facilitate the trading of aircraft equipment (and in particular, leased aircraft) by streamlining 

and standardising the current novation process. The basic premise of GATS is to build upon the existing 

practice of holding aircraft equipment in owner trust structures. Trading and e-trading occurs through the sale 

of the beneficial ownership of the trust assets.  We are pleased to have authorisation to act as a Professional 

User Entity (PUE) of GATS.

Quick refresh

1. Charges: There shall be two procedures available for registration and perfection of charges and security 

agreements  in Ireland with the Companies Registration Office (CRO): 

• One stage procedure – short particulars of charges created by an Irish company to be filed in the 

Companies Office within 21 days after creation. 

• Two stage procedure – first step, a notice can be sent to the CRO stating the company’s intention 

to create a charge. This is somewhat similar to the US, UCC filings of financing statements and 

prospective filings at the International Registry. The second step is a further notification within 21 days 

after the creation of the charge. Failure to complete the second step will cause step one to lapse. 

The priority of charges created by a company will be determined by reference to the date of receipt by the 

CRO and not the date of creation of the security agreement. 

2. Aircraft Mortgage: The IAA does not maintain an aircraft mortgage register (the CAA and FAA maintain 

Aircraft Mortgage Registers). 

3. The Cape Town Convention became part of Irish Law with effect from 8 March 2006. Registration of an 

international interest constituted by an aircraft lease, conditional sale or reservation of title agreement or 

security agreement (as defined in CTC) is permissible 

4. The International Interests in Mobile Equipment (Cape Town Convention) Act 2005 was amended 

by State Airports (Shannon Group) Act 2014 and signed in July 2014. The amendment enables and 

permits the introduction of “Alternative A” as set out in Article XI of the Aircraft Protocol. Alternative A 

insolvency provision became law in Ireland in May 2017. In April 2020, Cityjet successfully petitioned for the 

appointment of an examiner under the Companies Act 2014. The examiner used the statutory moratorium 

to agree and implement a scheme of arrangement. Notwithstanding creditor rights and remedies 

pursuant to Alternative A, it was not availed of on this occasion.
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COVID-19 has impacted aviation severely and 

not just for new business. It has or may result in 

a substantial number of restructurings including 

amendments, extensions and deferrals. In new, 

existing and restructuring transactions, financiers, 

transaction sponsors and all contractual 

counterparties will need assistance to ensure 

they are fully informed of the 2020 legal, tax and 

regulatory environment in Ireland. As always, 

advance notice of some changes and reforms 

underway and due to come into effect are crucial 

for those operating in the sector.

Ireland remains and should continue to remain, 

a well-established, sophisticated and proven 

jurisdiction for aviation financing and leasing 

transactions including the establishment and 

use of SPVs.  This can achieve dual benefits of 

bankruptcy remoteness and tax efficiencies for 

transaction participants.

If you would like to discuss any aspect of the 

information provided above and the impact on 

new existing or restructured transaction, please 

do not hesitate to contact our team or your usual 

contact in the firm.

Conclusion Our Team

Christine O’Donovan

Partner, Head of Aviation, International  

Asset Finance

+353 1 614 5082

codonovan@mhc.ie

Barry Walsh

Partner, Aviation, International  

Asset Finance

+353 1 614 5886

bwalsh@mhc.ie

Niamh Keogh

Partner, Tax 

+353 1 614 5848

nkeogh@mhc.ie

Rowena Fitzgerald

Partner, Financial Regulation

+353 1 614 5891

rfitzgerald@mhc.ie

Nicholas Metcalfe

Partner, Corporate Governance  

& Compliance

+353 1 614 2372

nmetcalfe@mhc.ie
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What Others Say About Us

Our Aviation, International Asset 
Finance Team

Chambers & Partners, 2020

Clients and market commentators laud the “quality 
of the firm’s lawyers and their pragmatic and 
commercial approach.”

Our Aviation, International Asset 
Finance Team

Legal 500, 2020

The team “offers a high standard of service in a very 
approachable and responsive manner”. 

Our Banking Team

Chambers & Partners, 2020

The team is “approachable and a pleasure to  
work with”.

Our Investment Funds Team Our Investment Funds Team

Our Tax Team Our Tax Team

Chambers & Partners, 2020 Chambers & Partners, 2019

Chambers & Partners, 2020 Legal 500, 2020

The team is highlighted for being “commercially 
focused and quick to respond”. 

“Very collaborative, open and transparent, and very 
good in terms of clarity”.

The team “reacted quickly to help alleviate the 
pressure”.

The team “has an expertise and depth of knowledge 
that allows them to quickly respond to questions and 
inquires”. 

Our Banking Team

Legal  500, 2020

The team is “excellent to work with, innovative and 
experienced, well connected and responsive”.
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