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In this Review, we will consider key issues such as:

 •  The EU’s proposed reform of the Product Liability 

Directive 85/374/EEC

 •  Landmark reform of Irish consumer protection 

law proposed under the Consumer Rights  

Bill 2022

 • Collective Redress

 • The European Commission’s proposal for  

a common charger for electronic devices 

We discuss these issues and much more and  

hope you enjoy the third edition of our Product  

& Consumer Protection Mid-Year Review.

In the six months since the publication of our 2021 

Annual Review, advancement in the EU product 

and consumer protection law landscape has 

continued apace. There have been significant 

regulatory developments so far in 2022, with 

the coming into effect of the Enforcement and 

Modernisation Directive (EU) 2019/2161, otherwise 

known as the Omnibus Directive, and an 

increased focus on the proposed regulation of 

Artificial Intelligence. We review some of the key 

developments in 2022 to date and look ahead to 

future reform for the second half of 2022. 
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In light of these developments, it highlighted the 

importance of having a regulatory framework that:

 • Provides legal certainty to companies about the 

risks they take in the course of their business

 • Encourages the prevention of damage

 • Ensures injured parties are compensated

Gaps in the current liability 
rules
The existing liability framework consists of the 

PLD and national liability rules. In the EU, the PLD 

harmonises one group of claims, namely those 

against a producer for harm to a consumer due to 

the defectiveness of a product.

In its IIA, the Commission stated that there are 

challenges to applying the current liability rules to 

certain features of digital technologies, including:

 • The intangibility of digital products

 • Their dependence on data

 • Their complexity, and connectivity

 • Features specific to AI, such as autonomous 

behaviour, limited predictability, continuous 

adaptation, and opacity

This creates legal uncertainty for businesses and 

may make it difficult for consumers and other 

injured parties to receive compensation. 

In January this year, the European Commission 

(the Commission) concluded a public consultation 

on its proposal to reform the Product Liability 

Directive 85/374/EEC (the PLD). This consultation 

followed various reviews of the PLD, including the 

Commission’s Inception Impact Assessment (IIA) 

published in June 2021. The Commission’s initiative 

proposes to adapt the PLD to take account of 

developments linked to the move towards a circular 

and digital economy on liability for damage caused 

by new and refurbished products. It also seeks to 

address what the Commission perceives as the 

challenges brought about by Artificial Intelligence 

(AI). On 6 April 2022, the Commission published 

a summary report of the findings of its public 

consultation. 

The initiative
The rise of the digital economy is paving the way 

for a proliferation of AI. In its IIA, the Commission 

recognised that AI is “benefiting our society and 

economy but also presents potential risks”. Similarly, 

the transition to a circular economy, which enables 

extending the life of materials and upgrading and 

repairing products and components, benefits  

the environment. However, the Commission  

raised concerns around liability for any  

subsequent damage. 

Product Liability in the Digital 
Age & Circular Economy 
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The Commission’s objectives, which it is proposed 

will be achieved through several policy options, are 

twofold:

 • To adapt and modernise strict liability rules to 

the digital age and circular economy

 • To reduce obstacles to receiving compensation 

for damage under the PLD

Digital age and circular 
economy: liability rules not 
fit for purpose
In addition to addressing several shortcomings in 

relation to the application of the current liability 

rules to digital technologies, the Commission 

also observed in its IIA that the digital age has 

brought about changes to the supply chain. For 

instance, the rise of online marketplaces, through 

which consumers can purchase products from 

outside the EU without an importer. Under the PLD, 

importers are treated as producers for product 

liability purposes. In such circumstances, without 

an importer, consumers are left with no liable 

person from whom they can seek compensation for 

damage under the PLD.

Also, the Commission observed that specific 

characteristics of AI, such as autonomous 

behaviour, continuous adaptation and limited 

predictability, make it difficult to get compensation 

for damages. The extent to which national ‘strict 

liability’ rules would be interpreted also make it 

difficult for business stakeholders to understand 

their liability with sufficient certainty.

Finally, the Commission pointed out that, as liability 

for defective products is currently determined 

the moment each product is put into circulation, 

the current regime does not deal with liability 

for products which are repaired, refurbished or 

upgraded, as part of the EU’s drive for sustainability 

and waste reduction.

 

Obstacles to obtaining 
compensation
The Commission noted that complex products, like 

pharmaceutical or digital products using emerging 

technologies, can cause difficulty for injured parties 

in proving defectiveness and causation. This is 

particularly the case for certain AI products and 

services, whose specific characteristics could make 

it difficult and potentially costly for an injured party 

to prove the necessary elements of their claim.

In its IIA, the Commission stated that this heavy 

burden of proof could be compounded for injured 

parties that are disadvantaged by insufficient 

technical information about AI products and 

services.

Also on AI products and services, the Commission 

expressed concern about:

 • The risk of national courts applying diverging 

interpretations of liability rules relating to 

damage caused by AI, which could create 

further fragmentation of the liability rules across 

the EU

 • The lack of clarity about whether damage 

caused by unpredictable outcomes from 

continuous learning and adaptation in AI-

equipped products can be treated as a ‘defect’ 

under the PLD. The Commission stated that, 

even if they can be, the PLD’s ‘development risk 

defence’ would exempt producers from liability 

for a defect that was not discoverable when the 

product was put into circulation

The Commission’s public 
consultation
The Commission indicated that the purpose of the 

public consultation, specifically, was to:

 • Confirm the relevance of the issues it has 

identified

 • Collect information on the need and possible 

ways to address the specific challenges arising 

from the uses of AI systems
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Results of public 
consultation on PLD
The Commission published a summary of the 

outcome of its public consultation on the PLD on 

6 April 2022. Overall, this showed a divergence in 

views between business stakeholders on the one 

hand and citizens, consumer groups and academic 

research entities on the other:

 • Most members of the public believed consumers 

should get compensation for intangible digital 

products which cause damage. In that regard, 

95% of citizens, consumer groups and NGOs 

reported difficulties in claiming compensation 

for damage caused by technically 

complex products (such as AI products or 

pharmaceuticals) due to the challenges of 

proving defectiveness and causation. 

 • Generally, business associations and industries 

mostly supported the possibility of keeping the 

‘development risk defence’ unchanged whereas 

consumer organisations and NGOs favoured 

revising or removing it.

 • 89% of consumer groups, NGOs and citizens 

agreed that the PLD should cover defective, 

refurbished or remanufactured products and 

defective spare parts. This was compared with 

55% of business stakeholders. 

 • 64% of all respondents agreed that consumers 

should be protected when buying products from 

online marketplaces outside the EU. Of those, 

83% were non-business respondents. 

Policy options
A majority of non-business stakeholders supported 

the Commission’s proposal to adapt the PLD to 

address these issues, while businesses were less 

favourable to change: 

 • Among individual members of the public, 75% 

agreed that the EU should revise the PLD to 

address challenges posed by the digital and 

circular economy.

 •  In addition, 75% of respondents, excluding 

individual members of the public, agreed with 

alleviating the burden of proof for technically 

complex products by requiring the producer of 

these goods to disclose technical information 

and by allowing courts to infer that a product is 

defective or was the cause of the damage under 

certain circumstances. 

Results on the specific 
challenges of AI
On the question of legal fragmentation, where EU AI 

rules are not applied uniformly by Member States, 

three-quarters of business respondents expected 

they would need to adapt to AI technology and 

incur additional costs in the process if Member 

States adapted AI liability rules in a divergent way. 

The vast majority of non-business stakeholders 

agreed that the specific characteristics of AI 

make it difficult to link damage caused by highly 

autonomous AI to the actions of human beings 

and that this difficulty could hinder the uptake 

of AI products. Around two-thirds of business 

stakeholders agreed with this view, but only  

one-fifth of businesses believed investments in  

AI would be abandoned if the current framework  

is not adapted.

Policy options for AI
Citizens, consumer groups and academic research 

institutions expressed strong support for:

 • Measures regarding disclosure of information 

and the inference of facts from a refusal by an 

AI manufacturer to disclose information in the 

context of a product liability claim

 • A presumption of causality where a 

manufacturer fails to disclose information or 

comply with safety obligations

 • The alleviation of the burden of proof that is 

imposed on claimants under the PLD in relation 

to the functioning of AI systems
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Business stakeholders showed more diversity in their 

responses to AI and while they were evenly split on 

measures regarding the disclosure of information, 

they were less favourable to: 

 • Inferring facts from a failure to disclose 

information, citing intellectual property concerns

 • Alleviating the burden of proof currently 

imposed on claimants or creating any 

presumption of causality

Non-business respondents strongly supported 

some harmonisation of strict liability rules in the 

context of AI products, which could pose a risk 

of serious injury. Business stakeholders did not in 

general support this view. Those who did, indicated 

it was only acceptable in high-risk cases and that 

clear exceptions should be provided. 

Conclusion 
The Commission is expected to formally adopt 

the initiative in the third quarter of 2022, taking 

a further step towards a proposed Regulation. 

While business stakeholders may ultimately face 

increased costs and litigation risk if it is adopted, 

there is significant support amongst non-business 

stakeholders for the Commission’s policy initiatives. 

Also, greater public confidence in technologically 

complex and AI products could result in greater 

uptake by consumers and aid legal certainty  

across European markets. 

Businesses would be wise to engage with and 

consider these prospective policies as soon as 

practicable to prepare for these far-reaching 

changes to EU product liability rules.
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The 2022 Blue Guide builds on its past editions, 

but also reflects on changes since the previous 

edition was published in 2016. It addresses changes 

brought about by new EU legislation, including the 

adoption of the Market Surveillance Regulation (EU) 

2019/1020 (the MSR). 

Key amendments to the 2022 Blue Guide include:

 • ‘Making available’ and ‘placing on the 

market’: Further guidance is now provided on 

the concepts of ‘making available’ and ‘placing 

on the market’ in the context of products offered 

for sale online or through distance selling. In 

that regard, the 2022 Blue Guide elaborates on 

the factors that determine whether online or 

distance selling is targeted at EU end-users and 

when a product sold by these means is ‘placed’ 

on the Union market. 

 • Substantial Modification: The 2022 Blue Guide 

introduces a three-point test to determine when 

a product, which has been subject to important 

changes or overhaul after it has been put into 

service, must be considered a new product:

i. its original performance, purpose or type is 

modified, without this being foreseen in the 

initial risk assessment

ii. the nature of the hazard has changed or 

the level of risk has increased relating to the 

relevant Union harmonisation legislation

iii. the product is made available, or put into 

service if the applicable legislation also covers 

putting into service within its scope

The purpose of the “Blue Guide on the 

Implementation of the Product Rules” (the 2022 Blue 

Guide) is to contribute to a better understanding 

of EU product rules and to facilitate their uniform 

application throughout the single market. The 

European Commission published its third update 

to the Blue Guide on 29 June 2022 and it applies 

to Member States of the EU and EEA, including 

Iceland, Liechtenstein and Norway, as well as  

Turkey in some cases.

Aligned with the New Legislative Framework, it 

covers a wide range of products subject to Union 

harmonisation legislation, including toys, radio 

equipment, low voltage electrical equipment, 

medical devices, and fertilising products. Although 

non-binding in nature, the Blue Guide is an 

important and comprehensive guidance document 

for market surveillance authorities as well as 

economic operators involved in the product supply 

chain in the EU.

The Blue Guide provides guidance on a wide 

variety of product regulatory matters, including 

the European conformity assessment system, the 

accreditation of laboratories, CE marking and 

market surveillance. It also provides guidance on 

the role and obligations of the various actors in the 

product supply chain and the regulation of the free 

movement of products within the EU. 

The 2022 Blue Guide
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 Where a modified product is considered a 

‘new’ product, the 2022 Blue Guide makes 

clear that its compliance with the essential 

requirements must be reassessed and the party 

that carried out the substantial modification 

must fulfil the same requirements as the original 

manufacturer. Those requirements include, for 

example, the indication of their contact details 

on the product, the preparation of technical 

documentation, the drawing up of an EU 

declaration of conformity and the affixing of a 

CE mark to the product. 

 • Software: The 2022 Blue Guide contains a 

new specific section on software. It provides 

that a manufacturer of a final product has an 

obligation, as part of its initial risk assessment, 

to foresee the risks of software integrated in 

its product at the time of its placing on the 

market. It also provides that the concept of 

product safety encompasses not only protection 

against risks such as mechanical, chemical 

and electrical risks but also the safety-related 

aspects of cyber risks and risks related to the loss 

of connectivity of devices.  

As is the case for physical repairs or 

modifications which result in the creation of 

a ‘new’ product, the 2022 Blue Guide also 

introduces a three-point test to determine 

whether a product should be considered as 

substantially modified by a software change.

 •  Brexit: The 2022 Blue Guide discusses the impact 

of the UK’s withdrawal from the EU, including the 

implications for economic operators, conformity 

assessment procedures and notified bodies and 

the implications for Northern Ireland under the 

Protocol on Ireland/Northern Ireland. 

Economic operators are advised to give careful 

consideration to the 2022 Blue Guide and what,  

if any, impact the amendments to the guidance 

may have on their products and procedures.  

The 2022 Blue Guide can be found on the  

EU Commission website.
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As the Omnibus Directive updates and strengthens 

four existing consumer protection laws, the 

combined effect of these legal changes is that 

traders will have six strengthened or new laws to 

comply with, depending on what goods or services 

the trader sells, and whether online and/or offline.

A significant change in the Omnibus Directive, 

and therefore in the Consumer Rights Bill 2022, is 

the increased enforcement powers. These powers 

include increased penalties for widespread, cross-

border breaches of the laws of up to 4% of turnover 

in the relevant Member State or Member States, or  

up to €2 million.

Overview of changes under 
the Consumer Rights Bill 
2022
We outline the changes to current Irish consumer law 

proposed by each part of the Bill.

The Irish Government has published the Consumer 

Rights Bill 2022, intended to make widespread 

changes to consumer protection laws in Ireland 

and align them more closely with rules across the 

EU. It will create clearer rules for businesses but 

will introduce new obligations on traders selling 

to consumers. It will also strengthen the remedies 

available to consumers and increase the penalties 

for traders that breach the law.

The Minister of State with responsibility for 

Consumer Protection legislation, Robert Troy TD, 

previously described it as “the biggest overhaul of 

consumer rights law in 40 years… modernises and 

consolidates existing consumer protection law and 

significantly strengthens the enforcement powers of 

[Irish] agencies responsible for ensuring consumer 

rights...”

The Consumer Rights Bill 2022, when it comes into 

effect, will implement each of the following EU 

Directives:

 • The Digital Content Directive

 • The revised Sale of Goods Directive, and

 • The Omnibus, or “Modernisation and 

Enforcement”, Directive which itself amends:

–  The Unfair Contract Terms Directive

–  The Unfair Commercial Practices Directive

–  The Consumer Rights Directive

–  The Price Indications Directive*

Product & Consumer Protection Mid-Year Review 2022
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The Consumer Rights Bill will repeal several existing 

pieces of Irish legislation, including:

 • Parts of the Sale of Goods & Supply of Services 

Acts 1893 & 1980

 • Part of the Package Holidays and Travel Trade 

Act 1995

 • Parts of the Consumer Credit Act 1995

 • All of the Unfair Terms in Consumer Contracts 

Regulations

 • All of the Consumer Goods and Associated 

Guarantees Regulations 2003

 • All of the Consumer Information Rights 

Regulations 2013

 • A section of the Arbitration Act 2010

 • All of the Trading Stamps Act 1980

Product & Consumer Protection Mid-Year Review 2022

Part 1 – Preliminary 

Part of Bill

Part 2 – Sales Contracts

Part 3 – Digital Content Contracts and Digital 
Services Contracts 

Part 7 – Proceedings & Penalties 

Part 4 – Services Contracts 

Part 8 – Amendment of the Consumer Credit 
Act 1995 

Part 5 – Consumer information and 
cancellation rights 

Part 9 – Amendment of the Consumer 
Protection Act 2007

Part 6 – Unfair terms in consumer contracts 
(& list in Schedule 5)

Part 10 to 12 – Amendments of the Central 
Bank Act 1942, the Communications 
Regulation Act 2002 and the Competition and 
Consumer Protection Act 2014

Part 13 – Minor and Consequential 
Amendments (& Schedule 6)

Implements/Affects

Directive 2019/771 – the revised Sale of Goods Directive

Directive 2019/770 – the Digital Content Directive

Relates to offences, prosecuting authorities, fines, and provisions  
from Consumer Protection Act 2007 (updated for the Omnibus 
Directive)

Amends Part IV of the Sale of Goods & Supply of Services Act 1980 – 
non-digital services, in respect of consumers

Extensive additions to the 1995 Act for consumer hire-purchase 
agreements

Replaces the Consumer (Information and Cancellation Rights) 
Regulations 2013 (SI 484 of 2013) and implements updates from  
the Omnibus Directive

Relates to the Unfair Commercial Practices Directive & implements  
updates from the Omnibus Directive

Replaces Unfair Contract Terms Regulations (SI 27 of 1995)  
& amends with updates from the Omnibus Directive

Mostly technical amendments to refer to the  
Consumer Rights Bill 2022

Amends Sale of Goods Acts 1893 & 1980 & Cooperation Regulation 
2020 (SI 14 of 2020) relating to fines



It will also amend:

 • The Consumer Protection Act 2007

 • The Sale of Goods & Supply of Services Acts 1893 

& 1980

 • The Acts referred to in Parts 10 to 12, and

 • The Cooperation Regulation 2020, by the 

addition of turnover-based fines / €2 million for 

widespread infringements

It will introduce several enhanced statutory 

protections for consumers, including:

 • New rights for digital content contracts, for 

example audio, video files and computer games

 •  New rights for contracts for the supply of 

services, for example streaming services, cloud 

computing and social media

 •  Rights where the consumer does not pay a 

monetary price but gives personal data that the 

trader can commercialise

 •  Consumers will be entitled to know whether the 

seller they are buying goods or services from on 

a platform, for example eBay or Amazon, is a 

private seller or a trader

 • A ‘black list’ of contract terms that are always 

unfair

 • New enforcement powers for the Competition 

and Consumer Protection Commission (CCPC) 

to ensure consumer rights are upheld

Additionally, it will strengthen consumer rights 

relating to quality, fitness for purpose and other 

aspects of services. Consumers will have statutory 

remedies where services supplied by traders do not 

comply with the legal requirements. 

Traders should familiarise themselves with the 

additional obligations placed on them relating to 

sales to consumers, which include: 

 • New statutory warranties for digital content 

and services, that it will be fit for purpose, have 

the functionality, compatibility and security that 

were described in the contract of sale, or that a 

consumer can reasonably expect 

 • Traders must supply consumers with updates, 

including security updates, that are necessary 

to maintain the digital content, digital services 

or goods in conformity with the original sales 

contract. The trader is not obliged to provide 

upgrades, new functionality, or improvements 

to the goods, only to supply updates that are 

necessary to keep the goods in conformity with 

the contract

 • Where a trader has failed to provide goods 

or digital services/content that are legally 

compliant, consumers will have a range of 

remedies, such as a right of termination, a 

right to require the trader to fix the problem, 

or a reduction in price, depending on the 

circumstances

 • Where a consumer terminates a contract for the 

supply of digital content or services, and there is 

user generated content (UGC) arising from that 

contract – for example, digital images, video 

and audio files – the trader must stop using the 

UGC, excluding personal data, and must make 

it available to the consumer to retrieve free of 

charge, unless an exception applies

 • With regard to consumer reviews, traders 

cannot state that reviews are from consumers 

who have purchased a product unless the 

trader takes steps to verify that this is true

 • Traders cannot commission another person to 

submit fake reviews 

 • Traders cannot misrepresent consumer reviews, 

for instance by deleting unfavourable reviews

 • Traders must inform consumers if the price of 

a product is personalised for that consumer on 

the basis of automated decision making 

 • Traders who provide search query functionality 

to consumers for the sale of goods/products 

will need to indicate whether any of the results 

displayed contain any paid advertisements or 

whether it has received any payment to display 

the product or service higher in its search results

 • There are stricter rules about describing 

discounts or reduced prices for goods, as the 

original “reference” price must have been in 

place for at least 30 days before the claimed 

discount or reduction

Product & Consumer Protection Mid-Year Review 2022
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Enforcement powers in 
Ireland
The CCPC will also gain new enforcement 

powers regarding traders who infringe the law, 

with radically increased penalties available for 

prosecutions of EU-wide infringements. As required 

by the Omnibus Directive, GDPR-style fines will apply 

to EU-wide infringements of several parts of the 

proposed Consumer Rights Bill. These fines will be 

up to 4% of the trader’s annual turnover in Ireland 

and relevant Member States, or up to €2 million.

What’s next?
The Consumer Rights Bill 2022 has passed through 

Dáil Éireann, the lower house of the Irish Parliament, 

and is now before Seanad Éireann, the upper 

house. Once finalised and implemented into Irish 

law, Irish consumer law will be radically overhauled, 

obligations on traders will expand, and the 

penalties for certain infringements will radically 

increase.

Traders are advised to prepare for the introduction 

of this new law by considering the impact of the 

Bill, the changes that may be needed in their sales 

practices, and be ready to comply with the Bill as 

soon as it comes into effect. There is likely to be only 

a short lead in time for compliance with the new 

law, as the deadlines under the EU Directives were  

1 January 2022 and 28 May 2022, which Ireland  

has missed.

Product & Consumer Protection Mid-Year Review 2022



The GPSR provides a new regulatory framework 

that is consistent with more recent EU legislative 

and policy goals, such as the EU Circular 

Economy Action Plan, the EU Digital Services 

Act, the EU Chemicals Strategy for Sustainability 

and its proposal for an Artificial Intelligence Act. 

Additionally, the GPSR will also repeal the current 

EU Directive on food-imitating products (Directive 

87/357/EEC) and integrate its provisions so that they 

will be enforced in a more harmonised way by the 

Member States.

Application & scope
The GPSR is proposed to apply to all products 

defined in Article 3(1) as being “…any item, 

interconnected or not to other items, supplied or 

made available, whether for consideration or not, in 

the course of a commercial activity including in the 

context of providing a service – which is intended for 

consumers or can, under reasonably foreseeable 

conditions, be used by consumers even if not intended 

for them”. 

As the line between goods and services becomes 

more and more indistinct, the GPSR seeks to revise 

the existing EU general product ‘safety net’ to 

account for today’s products, which now regularly 

contain software features that:

 • Can be used to access online services

 •  Can collect and process personal and  

non-personal data

The ongoing impact of new technologies and the 

increasing connectivity of products continues to 

give rise to new issues and challenges in the area 

of product safety. The EU’s draft Regulation on 

General Product Safety (GPSR) seeks to address 

these emerging issues and challenges. It follows an 

evaluation of the General Product Safety Directive 

2001/95/EC (GPSD) by the European Commission 

(the Commission) in which deficiencies were 

identified in the current regulatory framework 

governing the safety of non-food consumer 

products. 

In addition to challenges relating to traceability, 

market surveillance and product recalls, new 

technologies present difficulties, particularly 

due to the increasing digitalisation of retail and 

connectivity of electrical and electronic consumer 

products. The GPSR’s new definition of a ‘product’ 

to include interconnectivity reflects the profound 

shift in the scope of products now available to 

consumers, compared to when the GPSD came 

into effect almost twenty years ago. Not only does 

the GPSR seek to address the digital challenges 

for product safety, it also seeks to address the new 

safety risks brought about by connected products. 

The GPSR also seeks to move from regulating only 

‘static’ products that are safe at the time they are 

placed on the market towards the ‘continued safety’ 

of products that will be regularly updated and 

upgraded during the course of their lifespan.
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 • Can be updated remotely after being placed on 

the market 

 • Can consist of AI algorithms

 • Can communicate with other software installed 

on third-party products and devices as well as 

software located in the Cloud

Although previously limited to smartphones, 

smartwatches and other types of wearable tech, 

software is now taking up residence in a growing 

array of consumer products from household 

appliances to cars and much more. However, when 

software becomes part of a product, it brings with 

it a host of safety risks and considerations that need 

to be actively managed and mitigated.

The GPSR is not proposed to apply to products that 

are regulated by separate EU legislation, such as 

medical devices, medicines and food. The definition 

of ‘product’ is inclusive of second-hand, refurbished, 

reused and recycled products. The recitals to the 

GPSR also make clear that specific cybersecurity 

risks presented by interconnected products should 

be dealt with in separate, sectoral legislation. 

Distance sales
The GPSR proposes to introduce a new and broad 

legal definition of ‘online marketplace’ to reflect 

the digitalisation of the retail sector, which will 

mean “…a provider of an intermediary service using 

software, including a website, part of a website or 

an application, operated by or on behalf of a trader, 

which allows consumers to conclude distance 

contracts with other traders or consumers for the sale 

of products covered by [the GPSR]”. Similarly, the 

GPSR explicitly addresses distance sales separately 

in Article 4. This is in contrast to the inclusion of 

online and electronic selling within the scope of 

recital 7 in the GPSD. 

In order to determine whether the GPSR will apply  

to a particular online transaction, economic 

operators should take non-exhaustive criteria into 

account on (i) the use of an official language or 

currency of the Member States, (ii) the use of a 

domain name registered in one of the Member 

States, and (iii) the geographical areas to which  

the products can be dispatched.

Criteria for assessing 
product safety 
On the issue of safety, where a product conforms to 

European standards, the GPSR offers a presumption 

of conformity with the general safety requirements 

or, in the absence of such standards, to health 

and safety requirements prescribed by Member 

State law. Article 6(3) of the GPSR, however, makes 

clear that such conformity will not prevent market 

surveillance authorities from taking action where 

a product is considered dangerous. Where the 

presumption of conformity does not apply, the 

determination of whether or not a product is safe 

involves the assessment of nine detailed criteria:

 • The characteristics of the product, including 

its design, technical features, composition, 

packaging, instructions for assembly and 

installation and maintenance (where applicable)

 • Its effect on other products, where reasonably 

foreseeable that it will be used with them

 • The effect that other products might have on the 

product

 • The presentation of the product, its labelling, any 

warnings and instructions for its safe use and 

disposal, and any other indication or information

 • The categories of consumers at risk when using 

the product, particularly vulnerable consumers

 • The appearance of the product and in particular, 

where a product, although not foodstuff, 

resembles foodstuff and is likely to be confused 

for food

 • The fact that, although not designed or intended 

for use by children, the product resembles an 

object commonly recognised as appealing to or 

intended for use by children

 • The cybersecurity features necessary to protect 

the product against external influences, which 

might impact its safety

 • The evolving, learning and predictive 

functionalities of a product
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The GPSR proposes to apply stricter traceability 

requirements, to be adopted by a separate 

delegated act, for products that are likely to pose  

a serious risk to people’s health and safety. 

General obligations of 
economic operators
Economic operators are subject to general 

obligations under the GPSR to ensure the safety 

of products. Notably, the GPSR proposes the 

introduction of a new requirement on substantial 

modifications so that responsibility for the safety 

of a product will lie with the person making the 

modification. The GPSR also extends the concept of 

an EU-based ‘responsible person’, as seen in other 

EU legislation, to non-harmonised products. This 

aims to address direct imports from third countries. 

Safety gate notification 
system 
While the GPSR lifts and adapts sections of the 

Market Surveillance Regulation (EU) 2019/1020 (the 

MSR) to create a single surveillance regime for 

both harmonised and non-harmonised products, 

another significant development in the proposed 

new legislation is the rebranding of the RAPEX 

product safety notification system to ‘Safety Gate’. 

Although the structure of the notification system is 

unchanged, Member States will have two working 

days to notify corrective measures via Safety Gate, 

whereas the obligation to notify such measures  

via RAPEX fell due ‘immediately’. Consumers will  

also be able to review warnings and recall 

information issued by economic operators  

on the Safety Gate system.

Next steps
The Commission’s proposal for the GPSR is now 

being considered by both the European Parliament 

and Council. The GPSR was referred to the EU 

Parliament’s Internal Market Committee and, 

in December 2021, the Committee’s Rapporteur 

published a draft report with proposed 

amendments to the draft Regulation. According to 

the website of the EU Parliament:

“The draft report restructures the proposal to give 

it better clarity. It proposes requiring a responsible 

person only for those non-harmonised products that 

present the most risk. It would introduce additional 

obligations for online marketplaces; strengthen 

exchange of information between platforms, traders 

and market surveillance authorities; introduce a 

possibility of additional voluntary commitments from 

online marketplaces in the form of memoranda of 

understanding, which could become mandatory 

for Very Large Online Platforms as defined by the 

Digital Services Act; and strengthen Consumer Safety 

Network. It would extend the date of application to 12 

months after entry into force of the regulation”.

On 16 June 2022, the Internal Market Committee 

adopted its position in favour of the amended 

proposal. 

In the Council, work has started in the Working 

party on Consumer Protection and Information. In 

November 2021, the Slovenian Presidency published 

a progress report, which showed that discussions in 

the Council focused on the general architecture and 

clarity of the proposal; including end-users and not 

only consumers in the scope; ensuring consistency 

with the Digital Services Act and the Artificial 

Intelligence Act; extending the obligations of the 

‘responsible person’ to non-harmonised products; 

and introducing new obligations for online 

marketplaces, for instance, concerning recalls.

Once the Council adopts its negotiating mandate, 

interinstitutional talks can commence. Once 

an agreement is reached, the draft text of the 

proposed GPSR will have to be endorsed by both 

the Parliament and Council before its publication 

and entry into force.
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Conclusion 
The GPSR represents a new era in product safety 

law. Retail is no longer confined to bricks and 

mortar, or even distance selling, but has expanded 

to include a global online consumer experience, 

and embracing new technologies as they 

continue to develop and evolve. Although many 

of its requirements are similar to those under the 

GPSD, the new legislation contains enhanced and 

detailed requirements. As mentioned above, the 

Commission’s proposal for the GPSR is now the 

subject of legislative scrutiny in both the European 

Parliament and Council. It may be subject to 

significant change before its ultimate adoption  

and enforcement. While all of this remains to be 

seen, it is recommended that companies keep an 

eye on its progress and identify their obligations 

under the proposed legislation well in advance  

of its application.
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EU Directive 2020/1828 on representative actions 

for the protection of the collective interests of 

consumers (Directive on representative actions) 

was published on 4 December 2020. Ireland and 

the other Member States are required to adopt 

implementing measures by 25 December 2022 and 

the measures will apply from 25 June 2023. 

The Directive and the Scheme provide that the new 

law will apply to actions taken under 66 separate 

European directives and regulations. The net is cast 

wide to capture several sectors including:

 • The General Product Safety Directive

 • The Digital Content Directive

 • The Sale of Goods Directive

 • The GDPR

 • The Directive on liability for defective products

 • Medical Devices Regulations, and

 • EU Regulations on medicinal products for 

human use

Current opportunities for consumers to bring 

proceedings against a manufacturer of goods or a 

digital service provider are limited, expensive and 

time-consuming, with limited potential benefit in 

terms of compensation by the end of the process. 

However, once Member States have applied the 

measures of the Directive on representative actions, 

this is likely to greatly increase the enforcement of 

consumer rights across the EU. 

Introduction
The Department of Enterprise, Trade and 

Employment launched a public consultation in 

March 2021, seeking submissions as to how certain 

aspects of the EU Directive 2020/1828, which 

looks at representative actions for the protection 

of the collective interests of consumers, should 

be transposed into Irish law. Speaking at the 

launch, the Minister for Trade Promotion, Digital 

and Company Regulation noted that there was 

a “significant job of work” to be done to design the 

procedural mechanism for collective representative 

actions required by the Directive.

The output of that work can largely be seen in  

the recent publication of the General Scheme  

of Representative Actions for the Protection of  

the Collective Interests of Consumers Bill 2022  

(the Scheme).

With the publication of the Scheme, Ireland takes 

one step closer to consumer class actions. The 

question is how will it impact consumer facing 

business?

The current position
Ireland has always been a good place to have a 

dispute. One area where Ireland has lagged behind 

other EU jurisdictions is in the area of class actions, 

and in particular collective consumer redress. That 

historic position is about to change. 

Consumer Representative 
Actions – Floodgates 
Opening Soon?
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The recent publication of the Scheme gives good 

insight into how the Directive will be transposed into 

Irish law.

The Scheme
The main features of the Scheme are as follows:

 • Qualified entities: Each Member State can 

designate at least one “qualified entity” to bring 

actions on behalf of consumers. Private law 

firms cannot bring an action. While further detail 

is awaited, in general terms a qualified entity 

must be a non-profit organisation in the area of 

consumer protection, be independent, and have 

a legitimate interest in ensuring the provisions of 

the Directive are complied with

 •  Consumer redress: Qualified entities can 

apply for injunctive relief and other redress 

with injunctions potentially being granted on 

a preventative or prohibitive basis. Consumers 

do not have to opt-in to representative actions 

for injunctive relief. Consumers must however 

expressly opt-in to the representative action for 

monetary redress

 •  Cross-border actions: A number of qualified 

entities can come together to bring cross border 

actions, which are on an opt-in basis

 •  Statute of Limitations: Notably, limitation 

periods are suspended while the injunction is 

being determined to ensure that consumers’ 

rights to proceed to redress are preserved

 • Costs: Qualified entities must bear the cost  

of any action brought under the Scheme 

and costs of the action will be borne by the 

unsuccessful party; the loser pays principle. 

There is a provision for a partial costs order to 

be made against individual consumers if their 

intentional or negligent conduct results in a 

party incurring costs

 • Publication: Any settlement reached between 

the parties, after the injunction phase, must be 

approved by the court. A qualified entity is also 

required to publish information on its website  

on the outcomes of the representative actions  

it has brought

Next steps
Having been published, the Scheme is now subject 

to pre-legislative scrutiny by the Joint Committee on 

Enterprise, Trade and Employment. Once complete, 

the Bill will be formally drafted and subject to the 

usual processes before ultimately being signed into 

law by the President. The Directive requires that the 

new law will apply from 25 June 2023. 

Comment 
Once the Bill is published there will be further clarity 

on the precise provisions as to how consumer 

collective redress will operate in Ireland. It is clear 

that once the Directive/Scheme becomes law in 

Ireland, it will present a profound change in the 

rights available to consumers. 

What is not yet clear is how qualified entities will 

fund actions under the Scheme. Where costs 

are awarded under the loser pays principle, the 

question remains how qualified entities, who are 

not-for-profit organisations, will be able to fund 

such potential large actions. The Scheme does not 

alter the long-standing position under Irish law 

prohibiting the funding of litigation by third parties 

who have no interest in the dispute. The question 

remains how will Irish qualified entities fund large 

scale consumer redress actions?

Leaving aside the current non-availability of 

litigation funding in Ireland, the cross-border nature 

of the new regime will be of particular relevance to 

businesses. This is because qualified entities can 

potentially come together to bring cross border 

actions in Member States where third party  

funding is available. 
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MDCG 2022-11 Position Paper on Notice to Manufacturers  
to Ensure Timely Compliance with MDR Requirements 

(June 2022)

4

European Commission Factsheet on a  
Common Charger for Electronic Devices 

(June 2022)

5

CCPC Guidance on Greenwashing 

(June 2022)

Top 5 EU & Irish 
Guidance Documents

1

Irish Government’s  
Government Circular Economy 

Strategy 2022 – 2023

(February 2022)

2

European Parliament  
Update on new General  

Product Safety Regulation 

(June 2022)
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https://www.europarl.europa.eu/news/en/press-room/20220613IPR32813/greater-consumer-safety-when-shopping-online-and-offline


21

The common charger will be USB Type-C and will 

apply to specific electronic products which are 

chargeable via wired cables including:

 • Smartphones

 • Tablets

 • Laptops

 • Cameras

 • Headphones

 • Portable speakers, and

 • Handheld videogame consoles

In addition, the new rules will reduce the 

inconvenience experienced by consumers where 

different chargers have inconsistent charging 

speeds by aiming to ensure the same charging 

speed for each device when using a compatible 

charger.

Under the proposal, charger manufacturers and 

producers will need to provide relevant information 

to consumers such as charging performance, 

information on the power the device requires 

and whether it supports fast charging speeds. By 

eliminating the need for consumers to purchase 

a different charger for each electronic device, the 

move is also likely to reduce consumers’ costs in the 

electronics sector, and to reduce waste. Unbundling 

will be mandatory, ie a consumer will be able to buy 

a new mobile phone or device without having to 

buy a new charger.

Cutting down on electronic waste and reducing 

hassle for consumers are the aims of the EU’s 

proposed switch to a single charger for small 

electronic devices. The USB-C will become the 

standard port for all phones, headphones, tablets, 

cameras and portable speakers chargeable via a 

wired cable by late 2024 or early 2025, eliminating 

the need for consumers to have different chargers 

for different devices. The rules will also harmonise 

charging speed of new devices and introduce 

information requirements to be provided on 

charging characteristics of new devices.

The European Council, the Commission and the 

European Parliament have recently provisionally 

agreed an amendment to the Radio Equipment 

Directive which will introduce new rules to adopt 

a common USB charger for use with electronic 

devices. The new rules aim to reduce electronic 

waste, which is the fastest growing waste stream  

in the EU. 

For consumers, the new rules have the 

corresponding benefit of simplifying consumers’ 

charging needs by eliminating the need for a 

different cable or charging port for each separate 

electronic device. 

EU Common Charger to 
Become a Reality
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Once entered into force, manufacturers are likely to 

have 24 months to comply with the new rules, with 

a longer period of 40 months expected for laptops.

The proposed amendments to the Radio 

Equipment Directive are part of a growing trend of 

the EU adopting legislation aimed at the protection 

of consumers, such as the EU’s New Deal for 

Consumers (previous article available here) and 

the European Accessibility Act which introduces 

accessibility requirements for certain electronic 

products and services (previous article available 

here). It remains to be seen whether the new 

requirements will be adopted by manufacturers 

globally or whether manufacturers will only adopt 

the common charger for the EU market.

Next steps
All manufacturers and producers of covered 

devices should take note of the proposed new 

rules. They will need to be ready to comply once 

the proposal is adopted. Consumers will generally 

welcome this development if it reduces the amount 

of charger cables lying around the house!
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According to the EU Commission White Paper 

published in February 2020, there are some specific 

features of Artificial Intelligence such as opacity 

which will make enforcement of the AIA  

more difficult.

The lack of transparency due to the opaqueness 

of AI makes it difficult to identify and prove possible 

breaches of laws, including legal provisions that 

protect fundamental rights, attribute liability and 

meet the conditions to claim compensation.

Therefore, in order to ensure an effective application 

and enforcement, it may be necessary to adjust  

or clarify existing legislation in certain areas.  

The other challenge facing enforcing bodies is 

keeping up to speed with the market as Artificial 

Intelligence evolves.

Enforcing bodies 
Under the current version of the text, Member 

States hold a key role in the enforcement of the 

Regulation. It is proposed that each Member State 

should designate one or more national competent 

authorities for the purpose of supervising the 

application and implementation of the Regulation.  

A national supervisory authority should be 

appointed to act as an official point of contact for 

the public and other relevant institutions within the 

state and Union. 

As discussed in our mid-year review in 2021, the EU 

Commission published a proposal for a Regulation 

on Artificial Intelligence, now referred to as the 

EU draft Artificial Intelligence Act (the AIA). In that 

report we noted that the EU is backing itself that 

consumers will affirm its strategy by ultimately 

demanding and only using AI products that are 

trustworthy and held to the standards set out  

in the AIA. 

In recent news, on 3 May 2022 the European 

Parliament adopted the final recommendations 

of its Special Committee on Artificial Intelligence 

in a Digital Age (AIDA). The key message is that 

MEPs would like the EU to be a global standard-

setter in the world of AI. A study commissioned by 

AIDA looks at the potential benefits of AI, to health, 

the labour market, and the environment, while 

cautioning on the risks of mass surveillance.

In this note, we look at the challenges consumers 

face with AI products and how the AIA addresses 

these issues through enforcement. 

Challenges 
“Artificial Intelligence (AI) entails a number of potential 

risks, such as opaque decision-making, gender-based 

or other kinds of discrimination, intrusion in our private 

lives, or being used for criminal purposes.” 1 

AI Regulation  
& Enforcement 
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For certain specific infringements, Member States 

should consider the margins and criteria set out 

in the Regulation. It is also proposed that the 

European Data Protection Supervisor should have 

the power to impose fines on Union institutions, 

agencies and bodies falling within the scope of  

this Regulation.

Territorial scope
“In light of their digital nature, certain AI systems 

should fall within the scope of this Regulation even 

when they are neither placed on the market, nor put 

into service, nor used in the Union.” 2 

In order to avoid circumvention of the AIA and 

to ensure effective protection of those living in 

a Member State, the latest amendments to the 

draft text of the AIA proposed by the current 

EU Presidency (the Compromise Text) seek the 

expansion of its territorial scope. Another key 

point raised in the Compromise Text on scope is 

that the AIA should not undermine research and 

development and should respect freedom  

of science.

The text in bold are the suggested amendments to 

Article 2 (1) in the Compromise Text setting out to 

whom the Act is applicable:

 • Providers placing on the market or putting 

into service AI systems in the EU, irrespective of 

whether those providers are physically present 

or established within the EU or in a third country

 • Users of AI systems who are physically present 

or established located within the EU

 • Providers and users of AI systems that who are 

physically present or established located in a 

third country, where the output produced by the 

system is used in the EU

 • Importers and distributors of AI systems

 • Product manufacturers placing on the 

market or putting into service an AI system 

together with their product and under their 

own name or trademark

 • Authorised representatives of providers, 

which are established in the Union

Penalties 
Member States are tasked with setting out rules on 

penalties, including administrative fines, applicable 

to infringements. These penalties shall be “effective, 

proportionate, and dissuasive.” Notably the AIA 

pays due regard to the economic viability of SMEs 

and start-ups by requesting that Member States 

take into particular account the interests of  

small-scale providers, start-ups and their  

economic viability.

The AIA penalty threshold structure resembles 

the penalty structure set out in the General Data 

Protection Regulation. Administrative fines apply  

as follows:

I. Up to €30,000,000 or, if the offender is a 

company, up to 6% of its total worldwide 

annual turnover for the preceding financial 

year, whichever is higher for non-compliance 

with 

a)  The prohibition of the AI practices laid 

down in Article 5, and 

b)  The AI system with the requirements 

laid down in Article 10 (data and data 

governance)

II. Up to €20,000,000, or, if the offender is a 

company, up to 4% of its total worldwide 

annual turnover for the preceding financial 

year, whichever is higher for non-compliance 

of AI systems with any other requirement under 

the AI Regulation, apart from Article 5 and 

Article 10

III. Up to €10,000,000 or, if the offender is a 

company, up to 2% of its total worldwide 

annual turnover for the preceding financial 

year, whichever is higher, for supplying 

incorrect, incomplete, or false information to 

notified bodies and national authorities. 

In line with the sliding scale of risks introduced 

by the AIA, the highest-level fine will apply to 

prohibited systems classified as an unacceptable 

risk in the AIA, and for data governance breaches. 
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Conclusion 
The key point is that each Member State will be 

responsible for enforcing the AIA. The penalty 

structure is set on a sliding scale based on the 

risk system introduced by the AIA. The proposed 

text has yet to be adopted and may be modified 

further when under consideration by the European 

Parliament. The latest amendments proposed by 

the current EU Presidency are promising in that 

they recommend that the EU Commission regularly 

report to the European Parliament on the need for 

changes to the list of AI techniques and high-risk  

AI systems. 
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Conference
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Masterclass – Recent Developments 
in IP and AI

 • Webinar: Commercial Contracts: 
What’s Market 2022? 

 

Publications

 • EU Common Charger to Become  
a Reality

 • The Interaction of Automated 
Decision-making and AI

 • Regulating AI in the EU

 • How Should Customers Approach 
Contracting for AI?

 • Publication of the Consumer Rights 
Bill 2022

 • GTDT Digital Health Regulation 2022

 • Product Liability in the Digital Age  
& Circular Economy

 • AI Review 2021
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