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 •  Landmark reform of Irish consumer protection 

law provided for under the Consumer Rights  

Act 2022

 • The coming into force of the EU Digital  

Services Act 

 • Conflict of Laws and Product Liability

 • Trademarks and Crypto gifts 

 • Drones and Data Protection Law in Ireland 

As we enter 2023, we discuss these issues and much 

more. We hope you enjoy the fourth edition of our 

Annual Product & Consumer Protection Review.

In the six months since the publication of our 2022 

Mid-Year Review, businesses selling their products 

in the EU have continued to monitor and adapt 

to new legislative frameworks designed to protect 

consumers regardless of whether a product is sold 

online or in-store, and to ensure the sustainability 

and safety of a growing variety of products that are 

becoming increasingly connected and integrated 

with digital services. 

In this edition, we take a look at a number of key 

topics impacting the sector, such as:

 • The proposals for a Revised EU Product Liability 

Directive and AI Liability Directive

Welcome to Mason Hayes & Curran LLP’s Product  
& Consumer Protection Annual Review 2022
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These changes are designed to address these 

challenges and provide the EU with an extra-

contractual product liability regime updated to deal 

with the 21st century product landscape.

The Proposal has several stated aims:

 • To ensure liability rules reflect the nature and 

risks of products in the digital age and circular 

economy

 • To ensure there is always a business based in the 

EU that can be held liable for defective products 

bought directly from manufacturers outside the 

EU

 • To ease the burden of proof in complex cases 

and ease restrictions on making claims where 

appropriate, and

 • To ensure legal certainty by codifying PLD-related 

case law and better aligning the PLD with the EU’s 

New Legislative Framework (NLF) and existing 

product safety rules

In seeking to achieve these aims, some noteworthy 

features of the Proposal include:

Terminology: the Proposal would bring EU product 

liability and product safety rules into closer alignment 

by adopting various terms and definitions, such as 

‘manufacturer’ and ‘placing on the market’, that are 

already in use in EU product safety legislation under 

the NLF.

Expansion of the concept of ‘product’: the 

definition of a ‘product’ under the Proposal would 

now include software and digital manufacturing files. 

In the nearly 40 years since its adoption, the Product 

Liability Directive (PLD) has provided an effective 

compensation mechanism for those who suffer 

damage caused by defective products in the EU. 

More recently however, technological advances 

have led to the creation of a new generation of 

products that challenge some of the core rules and 

concepts underpinning the regime provided for 

under the PLD. For example:

 • It is no longer always clear how to apply the 

definitions and concepts contained in the PLD 

to products in the modern digital economy and 

circular economy, examples include, ‘smart’ or 

‘connected’ products incorporating software or 

digital services

 • The ability of a consumer to prove that a defect 

in a product caused the damage suffered has 

become increasingly difficult in the case of 

technically complex products

 • The rules limiting access to certain forms of 

compensation such as property damage worth 

less than €500 are now viewed as deserving of 

reconsideration, and

 • It is not clear who is liable when a business 

substantially modifies a product that is already 

on the market, or when a product has been 

directly imported from outside the European 

Union by a consumer

We take a closer look at the changes contained 

in the draft text of a proposal for a revised PLD 

(Proposal). 

The Proposal for a Revised 
EU Product Liability Directive 
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The new definition would clarify when a related 

service, ie a digital service that is integrated into, or 

inter-connected with a product is to be treated as a 

component of that product.

Scope of ‘damage’: the notion of compensatable 

damage would be extended to include corruption of 

data and recognised forms of psychological injury. 

The €500 minimum threshold for property damage 

would also be removed.

‘Defectiveness’: Article 6 of the Proposal would 

add the following factors to a list of non-exhaustive 

criteria that can be considered when determining 

whether a product “provides the safety which the 

public at large is entitled to expect”:

 • The effect on the product of any ability to 

continue to learn after deployment

 • The effect on the product of other products that 

can reasonably be expected to be used together 

with the product

 • Product safety requirements, including safety-

relevant cybersecurity requirements, and 

interventions related to product safety

 • The specific expectations of the end-users for 

whom the product is intended

A rebuttable presumption of defectiveness could also 

arise in circumstances where:

 • The claimant establishes that the product does 

not comply with mandatory safety requirements 

laid down in EU law or national law that are 

intended to protect against the risk of the 

damage that has occurred

 • The claimant establishes that the damage 

was caused by an “obvious malfunction” of the 

product during normal use or under ordinary 

circumstances, or

 • A national court were to consider that a 

claimant faced “excessive difficulties” in proving 

defectiveness and/or causation owing to the 

technical or scientific complexity of a product

Causation: claimants would also be able to avail of 

a rebuttable presumption that a defective product 

caused damage where:

 • He or she faced “excessive difficulties” in proving 

same owing to the technical or scientific 

complexity of a product, as above in relation to 

defectiveness, or

 • It could be established that the product is 

defective and the damage caused is of a kind 

“typically consistent” with the defect in question

Defendants: the Proposal expands the pool of 

defendants that can potentially be held liable for 

damage caused by a defective product. As well 

as manufacturers, importers and in some cases 

distributors, the Proposal would also permit no-fault 

liability claims to be brought against authorised 

representatives, fulfilment service providers, third 

parties making substantial modifications to products 

already placed on the market and certain online 

platforms.

Defences: regarding the defence currently available 

under the PLD that allows a defendant to escape 

liability if it can be proved that it is probable that the 

defect that caused the damage did not exist when 

the product was put into circulation, the Proposal 

would close off this possible defence in cases where 

the defect is due to a ‘related service’ or software. 

This includes updates or upgrades or lack thereof 

that are required to maintain safety that is within the 

control of the manufacturer.

Limitation periods: the 10-year longstop period 

would be extended to 15 years in certain cases 

involving latent personal injuries. Time could also 

be determined to start running from the date that 

a product had been substantially modified i.e. at a 

point after it had been placed on the market or put 

into service.

The Proposal will now move through the EU’s co-

legislative process. During that process, businesses 

should:

 • Assess how the revisions contained in the current 

text of the Proposal would impact their product 

portfolios were they to become law

 • Consider the impact of these proposed changes 

alongside other new EU legislation designed to 

safeguard the interests of consumers, especially 

the Collective Redress Directive, and

 • Where necessary, identify opportunities to 

become involved in policy debates relating to 

proposed changes that could have a significant 

impact on particular product lines or product 

categories
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Several EU Member States are already pursuing 

their own AI civil liability strategies. Without EU-

level legislation there is a risk of fragmentation, 

with different rules and procedures for AI cases in 

different Member States. This has the potential to 

result in increasing levels of legal uncertainty for 

businesses which could in turn lead to increased 

costs, especially for SMEs trading across borders 

with limited access to in-house legal and  

technical expertise. 

A developing EU AI 
framework
The Proposal forms part of a wider suite of EU 

legislation designed to regulate AI:

 • The proposal for an AI Act: a horizontal piece of 

safety legislation that would apply to AI systems. 

The AI Act sets out various safety requirements 

for AI systems using a risk-based classification 

system. The majority of these requirements such 

as those relating to transparency, oversight, 

cybersecurity and data governance are 

addressed to so called ‘high-risk systems’ e.g. AI 

systems that are intended to be used as a safety 

component of a product or are themselves 

products regulated under EU legislation 

covering a list of specific sectors including toys, 

radio equipment and medical devices). It would 

also restrict the use of AI for certain purposes 

such as biometric scanning and social scoring 

The EU Commission has published a proposal for 

an AI Liability Directive that would form part of a 

growing body of legislation aimed at regulating AI 

systems in the EU. We provide a short overview and 

highlight some of its key features.

As AI adoption continues to accelerate across 

the EU, civil liability rules relating to damage 

that is traceable back to AI systems remain 

underdeveloped and unclear. A proposal for an EU 

Artificial Intelligence Liability Directive (the Proposal) 

therefore aims to harmonise certain aspects of 

fault-based EU civil liability frameworks as they 

apply to AI. In this short overview, we explain how 

the Proposal fits with other existing and planned EU 

legislation aimed at regulating AI and highlight its 

most notable features.  

Background
As stated in the text of the Proposal, current 

national liability rules are ill-equipped to handle 

cases involving AI-enabled products and services. 

Hallmark characteristics of AI systems like opacity, 

complexity and autonomy can make it particularly 

difficult and expensive for claimants to establish 

who to sue and then prove how that liable person 

is to blame for the damage they have suffered. 

In response, national courts in EU Member States 

need to adapt how they apply existing civil liability 

rules in order to achieve a just result in certain cases 

involving AI. 

Regulatory Snapshot:  
The EU AI Liability Directive
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 • The proposal for a revised Product Liability 

Directive (PLD): updated legislation designed 

to modernise the existing no-fault strict liability 

regime for products. The revised PLD would 

expand the definition of ‘product’ to include 

software and extend the criteria for assessing 

‘defectiveness’ to include a product’s ability 

to learn after deployment. This proposed 

legislation would also introduce rebuttable 

presumptions where a claimant faced ‘excessive 

difficulties’ in proving defectiveness and/or 

causation of damage with the need to explain 

the inner workings of an AI system referred to 

as a specific example where such presumptions 

may trigger

The Proposal complements both of these pieces of 

legislation by providing targeted and proportionate 

measures designed to ease a claimant’s burden of 

proof in fault-based claims involving AI systems (as 

opposed to no-fault claims under the PLD). 

Key features of the 
Proposal 
The Proposal does not seek to alter well established 

concepts forming part of existing national civil 

liability systems such as ‘fault’ or ‘damage’. Instead, 

it seeks to address the burden-of-proof issue in a 

way that interferes as little as possible with different 

national liability regimes. It proposes to do this 

using two legal tools:

 • Access to evidence: those seeking 

compensation would have an opportunity to 

obtain information on high-risk systems that 

must be recorded and documented under 

the AI Act. These requests would need to be 

“supported by facts and evidence sufficient to 

establish the plausibility of the contemplated 

claim for damages”. The requested evidence 

would also need to be at the addressee’s 

disposal. This measure would be open to 

‘potential claimants’ who could request a court 

to order the disclosure of relevant evidence in 

advance of submitting a claim for damages. 

The recitals to the Proposal make clear that such 

orders for disclosure should be proportionate, 

such that only the relevant parts of records 

needed to prove non-compliance should 

be disclosable, and the legitimate interests 

of all parties, as they relate to trade secrets 

or confidential information, should remain 

protected

 • Rebuttable presumption of causation: the 

Proposal also makes provision for a presumption 

of causal link in the case of fault, which can 

trigger if a number of criteria are satisfied. 

Firstly, the claimant needs to demonstrate a 

fault on the part of the defendant. This can be 

an instance of non-compliance with a duty of 

care laid down in EU or national law. In the case 

of high-risk systems, non-compliance with the 

requirements of the AI Act would constitute such 

a fault. Secondly, the claimant would need to 

show that it was ‘reasonably likely’ that the fault 

had influenced the AI-system output in question, 

or lack thereof. Thirdly, the claimant would still 

need to demonstrate that the output, or lack of 

an output, caused the damage complained of. 

The presumption also distinguishes between 

claims brought against providers and users of 

high-risk systems, and defendants may prevent 

the presumption from triggering in cases 

involving high-risk systems where they could 

demonstrate that the evidence and expertise 

needed for the claimant to prove a causal link is 

already available

The Proposal will now undergo review by the 

European Parliament and the Council as part of 

the EU Ordinary Legislative Procedure.  During that 

process, stakeholders are encouraged to assess 

how any revisions or amendments incorporated 

into the Proposal would impact on their product 

portfolios were they to become law, and what 

steps would need to be taken as a result. Once 

adopted, the AI Liability Directive will also need 

to be transposed into national law. Companies 

and individuals that stand to be affected should 

prepare to contribute to any public consultations 

that are established as part of that process. 
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 • ‘Online platforms’, being a subset of hosting 

services that also disseminate information to 

the public, such as social media and online 

marketplaces

 • Very large online platforms and search engines 

(VLOPs and VLOSEs), being online platforms 

which have an average monthly user base in the 

EU of at least 45 million

Significant obligations
The DSA contains a wide array of obligations. 

The obligations applying to different online 

services match their role, size and impact in the 

online ecosystem. Examples of some of the more 

significant obligations include that:

 • All services will be required to respond to orders 

to act against illegal content on their services 

and inform users of their actions. Terms and 

conditions will also need to be updated to reflect 

content moderation practices

 • All hosting services must put in place ‘notice and 

action’ mechanisms to enable anyone to flag 

illegal content and to ensure that they act upon 

same in a timely manner

 • All online platforms must have an effective 

internal complaints handling system and must 

put in place “appropriate and proportionate 

measures” to ensure a high level of privacy, 

safety, and security of minors. We expect 

What does this new 
landmark law mean for 
service providers?
The Digital Services Act (DSA) establishes 

a framework for an unprecedented level of 

transparency, accountability and fairness for 

digital services in the EU. It imposes obligations in 

a cascading fashion, with a base level of universal 

obligations and more onerous obligations applying 

to three specific categories of service provider. The 

DSA applies where recipients of a service are based 

in the EU, regardless of the service provider’s place 

of establishment. It provides for significant fines of 

up to 6% of global turnover for non-compliance.

Who is covered?
The DSA applies to ‘intermediary services’, the 

definition for which includes a wide range of online 

services. In terms of the obligations which apply, the 

DSA distinguishes between the following types of 

intermediary service:

 • ‘Caching’ and ‘mere conduit’ services, such as 

internet access providers

 • ‘Hosting services’ being services consisting of the 

storage of information provided by, and at the 

request of, a recipient of the service

Technology Update:  
The EU Digital Services Act 
Enters Into Force
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European Commission guidance to assist 

service providers with this, and other, unclear 

obligations

 • Online marketplaces must also carry out ‘Know 

Your Business Customer’ checks. Marketplaces 

which allow consumers, i.e. natural persons, 

to conclude contracts with traders must verify 

basic identity information about the traders 

conducting business on their platform, and 

must enable traders to comply with pre-

contractual requirements on-platform easily. 

They must take steps to inform consumers if 

illegal products or services were sold on the 

marketplace

 • In addition to all of the above obligations, VLOPS 

and VLOSEs have auditing and accountability 

obligations and must carry out wide ranging 

periodic risk assessments on, for example, 

the dissemination of illegal content on their 

platforms, any actual or foreseeable negative 

consequences their services might have for 

minors, civil discourse, gender violence and  

civic discourse

Ireland’s role
Ireland now has pan-EU regulatory responsibility 

for service providers having their main EU 

establishment here, except for VLOPs and VLOSEs in 

relation to which the European Commission takes 

primary responsibility. National regulators known as 

Digital Services Coordinators (DSCs) have general 

responsibility for ensuring implementation and 

enforcement of the DSA. A new Media Commission, 

to be established under the recently enacted Online 

Safety and Media Regulation Act 2022, will be 

Ireland’s DSC under the DSA.

Timelines and next steps
The DSA entered into force on 16 November 2022 

and  will apply to most services from 17 February 

2024. However, the DSA will apply to VLOPs and 

VLOSEs sooner than this. One of the first challenges 

for online platforms and search engines is how to 

calculate the number of average monthly active 

recipients (AMAR). 

Online platforms and search engines have until 

17 February 2023 to publish information on their 

AMAR. We discuss the legal, technical and practical 

challenges here. The European Commission also 

has the power to request this information and adopt 

decisions designating online platforms as a VLOP 

or VLOSE at any time. The DSA will apply to such 

services four months from designation.

Next steps for service providers:

 • Are your services within scope? Providers should 

consider the services they offer. Services may 

be entwined, requiring providers to establish 

a process to decide where to draw the line, 

particularly for calculating monthly active users, 

complying with different sets of obligations 

or where an online marketplace might be 

integrated into a product

 • Internally, consider whether and to what extent 

you need to change systems and practices in 

order to facilitate compliance with the various 

requirements under DSA. This will of course 

depend on the nature of the service and scope of 

obligations which apply

 • Externally, consider whether and to what extent 

you need to adjust your user interface and terms 

and conditions to comply with the DSA

 • If you operate an online marketplace, consider 

whether you have processes for gathering and 

verifying identity information on traders. Does 

your marketplace provide the transparency for 

consumers, and allow you to suspend traders 

and products for non-compliance?

Ensuring compliance with the DSA will involve careful 

consideration of the various obligations, a gap 

analysis as against the service provider’s current 

practices, and in most cases fairly extensive changes 

to a service provider’s terms, practices and policies, 

as well as implementing new reporting processes. 

We recommend that all relevant businesses/

organisations take steps now to familiarise 

themselves with the scope of the Act, and start  

a compliance project without delay.
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In this case, the plaintiff sought to rely on the 

“special jurisdiction” rules set out in Article 7 of 

the Brussels Regulation. This sets out specific 

circumstances in which a party domiciled in one 

Member State may be sued in another Member 

State.

In claims for tort, jurisdiction is determined in 

accordance with Article 7 (2) of the Brussels 

Regulation which provides that a party may be 

sued “in the courts for the place where the harmful 

event occurred or may occur”.

Relevant principles in 
assessing “the place 
where the harmful event” 
occurred
The Belgian defendant argued that if it was 

negligent in the manufacture of the coach, the 

place of the occurrence of any harmful event was 

the place of manufacture ie Belgium. The plaintiff 

counter argued that the defects in the coach did 

not manifest, and that the damage it suffered as 

a result, did not occur until it was put into use in 

Ireland.

In a recent decision,1 the High Court considered 

an application by a Belgian domiciled defendant 

to set aside product liability proceedings that 

had been issued against it in Ireland for want of 

jurisdiction. The plaintiff, an Irish domiciled luxury 

coach hire business, issued proceedings against the 

Belgian defendant in tort for the alleged negligent 

manufacture of the coach in question,2 and sought 

damages in the amount that it had paid for the 

coach and in relation to alleged loss of earnings.

The general principle on establishing jurisdiction 

under EU law is that the courts in the place of 

the defendant’s domicile have jurisdiction, as set 

out in EU Council Regulation 1215/2012 (Brussels 

Regulation).3 

There are several exemptions to that general rule, 

for example in relation to matters involving:

 • Insurance

 • Consumer contracts, and

 • Contracts of employment

Conflict of Laws and  
Product Liability
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1. Joe Moroney Coach Hire Limited v Moseley in the South Limited and   
 Van Hool NV [2022] IEHC 586

2. In these proceedings, the plaintiff also sued a UK domiciled company   
 that had sold it the coach in question in negligence and for breach of  
 contract. The High Court struck out plaintiff’s claim against that  
 defendant finding that the Irish court did not have jurisdiction.

3. Per Article 4 of the Brussels Regulation
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The Court distilled the following principles from CJEU 

and Irish case law in relation to the determination 

of whether a plaintiff has established an entitlement 

to sue a defendant in tort in a place other than its 

domicile:

 • The basis for the exception to the general rule 

is the close connection between the action and 

the jurisdiction in which the plaintiff seeks to 

litigate such that it was reasonably foreseeable 

to the defendant that it might be sued there

 • The plaintiff must establish that the harmful 

event occurred in Ireland

 • The harmful event may be taken as having 

occurred either at the place of the event giving 

rise to the damage or at the place where the 

damage occurred. If these are different, the 

plaintiff has the right to choose to sue in either  

of these locations

 • In the case of defective products, the place 

of the event giving rise to the damage will 

always be the place where the product was 

manufactured

 • The place where damage occurs can 

encompass the place where initial damage 

occurred as a result of the normal use of the 

defective product. This is sometimes described 

as the manifestation of the damage

 • The place where the damage occurred cannot 

be interpreted so broadly as to encompass 

any place where the harmful consequences 

of an event may be felt. Therefore, a plaintiff 

cannot seek to recover consequential financial 

loss in the place of its domicile in respect of an 

event which has already caused initial damage 

which has occurred and been suffered by him in 

another Member State

 • However, where a defect in a product causes 

the product to be worth significantly less than 

the purchaser paid for it, the resulting loss 

may constitute direct damage arising from 

the purchase rather than indirect damage 

consequent on the initial defect

Conclusion
In applying these principles to the facts of the case, 

the Court found that the plaintiff had established 

that the Irish court had jurisdiction because the 

harmful event complained of, in this case the actual 

damage suffered, had occurred in Ireland. In so 

finding, the Court held that Ireland was the place in 

which the damaged “actually manifested itself” and, 

that context “the manifestation …is the place where 

the product was first used as intended and where the 

defects impacted upon its intended use”.4

The decision is a useful authority for parties seeking 

to litigate product liability cases with a cross border 

element in Ireland.

 Product & Consumer Protection Annual Review 2022
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Following these decisions, the ASA released guidance 

on the advertising of crypto-assets which provided 

that advertisements must:

 • Make it clear that these assets are unregulated 

and not protected under financial compensation 

schemes

 • Not take advantage of consumers’ inexperience 

and incredulity

 • Include all material information relating to  

these assets

 • Make it clear that the value of these assets  

can go down as well as up

 • State the basis used to calculate any projections 

or forecasts for these assets, and

 • Make clear that the past performance of these 

assets is not a guide for future performance

The ASA issued an interesting ruling against a 

pizza restaurant concerning a promotion it ran in 

partnership with a crypto-exchange. Each restaurant 

order for £30 or more made a customer eligible for 

£10 in Bitcoin from Luno. This could be redeemed by 

opening a trading account with Luno and entering  

a promotional code. A consumer could cash out at  

any time and was under no obligation to make  

any trades. 

Over the last few years, crypto-assets have 

exploded in popularity with millions of consumers 

trading in these assets on a daily basis. As part 

of this, the number of advertisements for these 

assets, particularly in the online environment, 

has skyrocketed. However, recent decisions and 

guidance by advertising authorities in the UK 

and Ireland have placed the spotlight on these 

advertisements.

The Advertising Standards Authority of Ireland 

(ASAI) is an independent self-regulatory body whose 

primary objective is to ensure that all commercial 

advertisements and promotions are:

 • Legal

 • Decent

 • Honest, and

 • Truthful

Although the ASAI Code is a non-binding industry 

code, advertisers are still required to abide by it. 

The ASAI Code has specific provisions for financial 

products which crypto-assets are subject to.

The UK Advertising Standards Authority (ASA) issued 

a series of decisions in December 2021 concerning 

advertisements for cryptocurrencies under its Code, 

which is similar to the ASAI Code. 

Beware of Ads  
Bearing Crypto Gifts!
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However, the ASA ruled that the advertisement 

was a breach of the UK’s Code as the use of pizza 

to promote opening a crypto trading account 

“trivialised what was a serious and potentially costly 

financial decision”. This decision highlights that it 

is not just crypto-currencies or crypto-exchanges 

themselves who are subject to the advertising rules, 

but also any business who run crypto-currency 

related promotions.

The ASA also ruled against a crypto-exchange for 

its failure to inform consumers that they would be 

subject to capital gains tax on profits that they earn 

from trading. While there is no explicit requirement 

for this in the UK Code, the ASA considered that this 

was required as consumers needed this information 

in order to make an informed decision of whether to 

invest in crypto-assets.

In Ireland, the ASAI has recently ruled on the use of 

cryptocurrency in advertising campaigns, arising 

from complaints it had received. In this case, the ASAI 

considered an advertisement promoting a crypto 

currency which read “Crypto’s No. 1 Dog. Get Floki. 

Theflokiinu.com.” The ASAI examined two complaints 

it received regarding this advertisement which 

concerned the lack of a warning that the value of the 

cryptocurrency could go up or down and the lack 

of a warning as to the value of the cryptocurrency 

falling. The ASAI upheld both complaints on the basis 

of section 13.5 of the ASAI Code which provides that 

“[m]arketing communications should make it clear in 

a prominent manner that the value of investments is 

variable and, unless guaranteed, can go down as well as 

up”. The ASAI has also indicated that it is considering 

whether additional guidance or rules are required to 

regulate such advertisements.

Conclusion
The decisions and guidance issued by the UK ASA 

and the ASAI emphasise the importance of providing 

transparency to consumers and of including 

warnings about the risks of buying crypto-assets, 

such as that the value of cryptocurrencies can go 

down as well as up. 

With crypto-assets now being increasingly promoted 

to the public in the mainstream media, promoters 

of crypto-assets should consult advertising rules 

such as the ASAI Code when producing adverts, 

as such promotions are very much on the radar of 

advertising and consumer regulators.

 Product & Consumer Protection Annual Review 2022
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Last year, Dior applied to register the below 3D 

shape of the saddle bag as an EUTM for various 

goods in Class 18 including bags and wallets, as 

well as sunglasses and phone cases in Class 9. 

The EUTM application was refused in part, with the 

EUIPO Examiner holding that the shape of the bag 

had a functional purpose for the storage of objects. 

The Examiner also stated that the shape of the bag 

did not depart significantly from the norm. As such, 

it was not capable of fulfilling its essential origin 

function and was devoid of distinctive character.

Appeal
Dior appealed the Examiner’s decision to the 

EUIPO’s Second Board of Appeal. In doing so, it 

relied heavily on a similar case involving a Guerlain 

lipstick product, wherein Guerlain was ultimately 

successful in registering a 3D trade mark for ‘lip 

sticks’ in Class 3. 

Handbags, gladrags  
and trade marks 
The Second Board of Appeal of the EUIPO has 

held recently that the iconic Christian Dior saddle 

shaped handbag is not sufficiently distinctive to 

be registered as a trade mark for bags and/or 

hand bags. Despite strong arguments from Dior 

that the shape of its bag is distinctive and departs 

from normal industry standards, the Board noted 

that bags, handbags and purses come in a wide 

variety of shapes. Therefore, the Board found that 

the shape of the Dior saddle bag is unlikely to be 

perceived by consumers as indicative of origin. 

Instead, the Board held that consumers would rely 

on a number of factors such as brand name and 

logo and that the shape mark was merely a variant 

of the shapes of handbags already available on 

the market. We consider the implications of this 

decision.

Background
The saddle shaped Dior bag was designed in 1999 

by John Galliano as part of the Dior spring 2000 

ready-to-wear collection. Since then, it has been 

heavily promoted by celebrities and television 

personalities including Jennifer Lawrence, Beyoncé 

and the well-known fictional character Carrie 

Bradshaw from the tv show Sex and the City.

Dior Loses Shape  
Mark Appeal
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In that case, the General Court of the EU held that 

there was distinctiveness in the shape of the lipstick 

product which it said resembled that of a ‘boat hull’ 

or ‘baby carriage.’

In the present case, Dior argued that similar to 

Guerlain, its saddle bag does have inherent or 

acquired distinctiveness because:

 • Consumers of ready-to-wear luxury couture 

products show a higher degree of attentiveness 

than the average consumer

 • The mark looks like a riding saddle which had 

never been used in the fashion industry before 

Dior, and

 • The shape is sufficiently different to other bags 

sold by luxury brands, citing the below examples 

designed by Chanel, Louis Vuitton and Hermes

Decision
The Board rejected Dior’s arguments. Whilst it did 

allow Dior’s appeal regarding the Class 9 goods 

and some Class 18 goods, it refused registration for 

the mark in relation to “bags, handbags, pouches 

(leather goods), travel goods (leather goods)” and 

“toiletry and make-up cases.”

Regarding shape marks like the Dior saddle bag at 

issue, the Board noted that only shapes that depart 

significantly from the norm and customs of the 

sector will be regarded as having the requisite level 

of distinctiveness. In addition:

1. It rejected Dior’s arguments regarding the level 

of attentiveness of the average consumer. It 

referenced the wide range of prices for the 

bags in question and that there is a variety 

of marketing channels where the bags are 

advertised and sold, including in supermarkets

2. It noted that the bags in question are 

accessories. The accessories sector, it said, is 

characterised by a ‘multitude’ and ‘abundance’ 

of forms to which the public is already exposed

3. The mark applied for consists of a combination 

of elements of presentation which are typical of 

those types of goods and which do not, deviate 

significantly from the norm of the leather goods 

sector, and

4. The presence or absence of a shoulder strap or 

handles, the slightly different shape of the flap 

of the bag, and the rectangular or rounded 

shape are not “significant” and immediately 

apparent to consumers

Conclusion
Whilst the decision is undoubtedly a setback 

for Dior, it is unlikely to be the end of the matter. 

The case has now been sent back to the EUIPO 

to determine Dior’s separate claim of acquired 

distinctiveness through use of the mark. In addition, 

Dior may decide to appeal the decision to the 

General Court of the EU.

More significantly however, the case serves a 

reminder to brand owners of the difficulties 

faced in obtaining trade mark registrations for 

unconventional shape marks. The EUIPO Board’s 

decision in this case makes it clear that a simple 

divergence from the norm of the sector is not 

sufficient for a sign to be capable of trade mark 

registration. Rather, the difference between the sign 

and the norms of the industry must be significant. 

Against this backdrop, brand owners should be 

aware of the suitability of design protection for 

shape marks where trade mark protection is not 

available. Although trade mark registration offers 

a perpetual monopoly over the mark, a design 

registration, assuming the novelty grace period 

applies, provides up to 25 years of protection 

against copying and infringement. Alternatively,  

the Community unregistered design right will last 

up to three years with proof of copying required.
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The Act implements each of the following EU 

Directives:

 • The Digital Content Directive

 • The revised Sale of Goods Directive, and

 • The Omnibus (or “Modernisation and 

Enforcement”) Directive which itself amends:

 –  Unfair Contract Terms Directive

 –  Unfair Commercial Practices Directive

 –  Consumer Rights Directive

 –  Price Indication Directive1

As the Omnibus Directive updates and strengthens 

four existing consumer protection laws, the combined 

effect of these legal changes is that traders now 

have six strengthened or new laws to comply with, 

depending on what goods or services the trader sells, 

and whether online and/or offline.

The most significant effect of the Omnibus Directive, 

and therefore the Act, is the increased enforcement 

powers. These powers include increased penalties 

for widespread breaches of the laws of up to 4% of 

turnover in the relevant Member State or Member 

States, or up to €2 million.

Overview of changes under 
the Act 
We outline the changes to Irish consumer law made 

by each part of the Act.

The Consumer Rights Act 2022 (the Act) was 

enacted on 7 November 2022 and makes 

widespread changes to consumer protection laws 

in Ireland, aligning them more closely with rules 

across the EU. It creates clearer rules for businesses 

but  introduces new obligations on traders selling 

to consumers. It also strengthens the remedies 

available to consumers and increases the penalties 

for traders that breach the law.

The Minister of State with responsibility for Consumer 

Protection legislation, Robert Troy TD previously 

described it as “the biggest overhaul of consumer 

rights law in 40 years… modernises and consolidates 

existing consumer protection law and significantly 

strengthens the enforcement powers of [Irish] agencies 

responsible for ensuring consumer rights...”

Country Update – Ireland: 
the Consumer Rights Act 
2022
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The Act repeals several existing pieces of Irish 

legislation, including:

 • Parts of the Sale of Goods & Supply of Services 

Acts 1893 & 1980

 • Part of the Package Holidays and Travel Trade  

Act 1995

 • Parts of the Consumer Credit Act 1995

 • All of the Unfair Terms in Consumer Contracts 

Regulations

 • All of the Consumer Goods and Associated 

Guarantees Regulations 2003

 • All of the Consumer Information Rights 

Regulations 2013

 • A section of the Arbitration Act 2010

 • All of the Trading Stamps Act

and amends:

 • The Consumer Protection Act 2007

 • The Sale of Goods & Supply of Services Acts 1893 

& 1980

 • The Acts referred to in Parts 10 to 13

 • And the Cooperation Regulation 2020, by the 

addition of turnover based fines / €2million for 

widespread infringements (section 173(2) and Part 

2 of Schedule 6)

 Product & Consumer Protection Annual Review 2022
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Part 1 – Preliminary 

Part of Bill

Part 2 – Sales Contracts

Part 3 – Digital Content Contracts and Digital 
Services Contracts 

Part 7 – Proceedings & Penalties 

Part 4 – Services Contracts 

Part 8 – Amendment of the Consumer Credit 
Act 1995 

Part 5 – Consumer information and 
cancellation rights 

Part 9 – Amendment of the Consumer 
Protection Act 2007

Part 6 – Unfair terms in consumer contracts 
(& list in Schedule 5)

Part 10 to 13 – Amendments of the Central 
Bank Act 1942, the Communications 
Regulation Act 2002, the Competition and 
Consumer Protection Act 2014 and the 
Companies Act 2014

Part 13 – Minor and Consequential 
Amendments (& Schedule 6)

Implements/Affects

Directive 2019/771 – the revised Sale of Goods Directive

Directive 2019/770 – the Digital Content Directive

Relates to offences, prosecuting authorities, fines, and provisions  
from CPA (updated for the Omnibus Directive)

Amends Part IV of the Sale of Goods & Supply of Services Act 1980 – 
non-digital services, in respect of consumers

Extensive additions to the 1995 Act for consumer hire-purchase 
agreements

Replaces the Consumer (Information and Cancellation Rights) 
Regulations 2013 (SI 484 of 2013) and implements updates from  
the Omnibus Directive

Relates to the Unfair Commercial Practices Directive & implements  
updates from the Omnibus Directive

Replaces Unfair Contract Terms Regulations (SI 27 of 1995)  
& amends with updates from the Omnibus Directive

Mostly technical amendments to refer to the Act 

Amends Sale of Goods Acts 1893 & 1980 & Cooperation Regulation 
2020 (SI 14 of 2020) relating to fines
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Tips for Traders

Tip 1

The Act introduces an after-sales obligation on 

traders to ensure that consumers are informed 

of and supplied with updates that are necessary 

to maintain the goods in conformity with the 

original sales contract. In the case of goods 

with digital elements, the obligation is on the 

trader to ensure that customers are informed 

of and supplied with the relevant updates, 

including security updates. The trader is not 

obliged to provide upgrades, new functionality, 

or improvements to the goods, only to supply 

updates that are necessary to keep the goods in 

conformity with the contract.

Even where a trader sells third party 

manufactured goods to consumers, the 

responsibility to provide updates is placed 

solely on the trader. We recommend that 

traders obtain contractual commitments and/

or indemnities, as appropriate, from third party 

producers in order to manage this risk. The 

contract with the producer should clearly detail 

how and when the producer will supply digital 

content, digital services, as applicable, and 

updates for the duration required. The contract 

should also note the producer’s assistance to the 

trader for bringing goods back into conformity 

where the consumer is entitled to a remedy.

Tip 2

The Act places additional transparency 

requirements on traders in respect of customer 

reviews. Traders will need to ensure that any 

customer reviews they display are genuine and 

authentic. Submitting or commissioning fake 

reviews or endorsements by customers will 

be prohibited. Traders will need to justify the 

reasonable and proportionate steps they have 

taken to ensure that their customer reviews are 

genuine, for example, by displaying reviews of 

verified purchasers only.

Tip 4

Traders who provide search query functionality to consumers for the sale of goods/products will need to 

indicate whether any of the results displayed contain any paid advertisements or whether it has received 

any payment to display the product or service higher in its search results. This does not however apply to 

the providers of online search engines generally.

Tip 3

The Act also addresses personalised pricing. It 

requires that the consumer should be informed 

when the price of a product is personalised 

on the basis of automated decision making. 

If a trader personalises prices on the basis of 

automated decision making, it is advisable 

to implement a process to disclose this to 

consumers.



It introduces several enhanced statutory protections 

for consumers, including:

 • New rights for digital content contracts, for 

example audio, video files and computer games

 • New rights for contracts for the supply of services, 

for example streaming services, cloud computing 

and social media

 • Rights where the consumer does not pay a 

monetary price but gives personal data that the 

trader can commercialise

 • Consumers are entitled to know whether the 

seller they are buying goods or services from on 

a platform, for example Ebay or Amazon, is a 

private seller or a trader

 • An increased ‘black list’ of contract terms that are 

always unfair

 • New enforcement powers for the Competition 

and Consumer Protection Commission (CCPC) to 

ensure consumer rights are upheld

Additionally, it strengthens consumer rights relating 

to quality, fitness for purpose and other aspects of 

services. Consumers have statutory remedies where 

services supplied by traders do not comply with 

the legal requirements. Traders should familiarise 

themselves with the additional obligations placed  

on them in respect of sales to consumers. 

Pricing Regulations
Alongside the Act, revised Pricing Regulations have 

been adopted, which introduce stricter rules on how 

pricing discounts are displayed. All announcements 

of a reduction in the selling price of a product must 

indicate the prior price of the product. The product 

must have been on sale at that prior price for at least 

30 days before the reduction in the price was made 

or announced. These Pricing Regulations will require 

greater rigour in how discounts and price cuts are 

shown. The CCPC has started a proactive campaign 

of informing traders and enforcing the Pricing 

Regulations. 
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Enforcement powers in 
Ireland
The CCPC also gains new enforcement powers 

regarding traders who infringe the law, with radically 

increased penalties available for prosecutions of 

EU-wide infringements. As required by the Omnibus 

Directive, GDPR style fines (of up to 4% of the trader’s 

annual turnover in Ireland and relevant Member 

States, or up to €2 million) now apply to EU wide 

infringements of several parts of the Act.  

Collective redress and 
representative actions
On 22 March 2022, the Irish Government approved 

the drafting of legislation to transpose the EU 

Directive 2020/1828 on representative actions for the 

protection of the collective interests of consumers (EU 

Directive on Representative Actions). This is effectively 

an EU-style of class action, which will be available for 

losses suffered by consumers arising out of breaches 

of over 60 existing EU Regulations and Directives.

The EU Directive on Representative Actions was 

published on 4 December 2020. Ireland and the other 

Member States were required to adopt implementing 

measures by 25 December 2022 which would apply 

from 25 June 2023.

Once it comes into effect by national legislation, the 

EU Directive on Representative Actions will harmonise 

the regime for collective actions to be brought on 

behalf of EU consumers. It also aims to balance the 

availability of the mechanism across Member States 

while providing safeguards to prevent frivolous 

claims against traders as detailed in our previous 

article available here. 

Conclusion
Now that the Act has been passed, Irish consumer 

law has been radically overhauled, obligations on 

traders have expanded, and the penalties for certain 

infringements have increased significantly.

Traders operating in Ireland are advised to consider 

the impact of the Act and the changes that may be 

needed in their sales practices to ensure compliance. 
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With the vast majority of drones having often very 

advanced camera systems however, a drone can 

effectively be used as a mobile surveillance system. 

Consequently, in the course of using one, it is highly 

possible that you will capture the personal data 

of others in a manner which could trigger the 

application of the GDPR.

We consider some of the potential data protection 

issues posed by drones and the Data Protection 

Commission’s recent Guidance on the use of Drones 

(Guidance).

Will you be considered a 
data controller by using 
your drone?
Under the GDPR, you are considered to be a data 

controller if you determine “the purposes and 

means” of a particular data processing activity. 

In the context of drones, if your drone has an 

operational camera which can take recordings 

that allow you to identify someone in the recording, 

you are likely to be considered to be processing 

personal data, i.e. you are determining why and 

how the recordings of individuals take place. If you 

do qualify as a data controller, you will be obligated 

to comply with the suite of obligations imposed by 

the GDPR.

Most drones possess the ability to collect personal 

data. This often occurs, for instance, by the 

recording of their surroundings during flight 

through their onboard cameras. As a result, it is 

important to consider what obligations the General 

Data Protection Regulation (GDPR), may impose on 

your use of these new(ish) age flying gadgets.

What are drones?
Drones, also known as Unmanned Aerial Systems 

or Unmanned Aerial Vehicles to give them their 

full technical titles, are becoming increasingly 

prevalent in our everyday lives, both in commercial 

and recreational contexts. Indeed, in an age of 

increased online commerce, some businesses in 

Ireland are planning long term to add the use of 

drones to the ways they deliver goods to customers.

While originally developed for military missions, 

with recent improvements in technology and the 

lowering of costs, drones have now been widely 

rolled out in the civil sphere for uses such as search 

and rescue operations, sports analytics and the 

delivery of goods. There is also now a thriving 

market in the sale of drones for personal use, with 

individuals using smaller drones for activity like 

aerial photography and exploration.

Drones and Data  
Protection Law in Ireland
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What lawful basis can you 
rely on?
You must have a lawful basis in order to process 

personal data under GDPR, and data processing 

related to the recording of identifiable images 

by drones is no different. As the DPC notes in its 

Guidance, different lawful bases will be appropriate 

in different circumstances. In more private settings 

where you know the data subjects that you are 

recording, asking for the data subject’s consent 

may be appropriate. The DPC uses the example  

of using drones to record practice sessions of  

team sports.

However, if your drones are used to carry out 

recordings in a more public setting, it is unlikely that 

you will be able to obtain consent for all individuals 

that you will record. Similarly, it is unlikely that you 

are in a contractual relationship with the recorded 

individuals. Therefore, legitimate interests is likely  

to be the more appropriate legal basis on which  

to rely.

What transparency must 
you provide?
When you process data under GDPR, you must 

provide data subjects with adequate transparency 

about your processing in line with Articles 12-14 

GDPR, as applicable. Noting how difficult this may 

be in practice, the DPC advises in their Guidance 

that controllers take a layered approach as 

appropriate to the situation. Some measures which 

the DPC highlight and which you may wish to 

consider implementing include:

 • Having appropriate signage outside any 

venues or areas which you record (similar to 

CCTV warnings)

 • Signalling that the drone is recording by 

ensuring there are flashing lights/sounds  

in place on the drone

 • Identifying yourself as a drone operator by 

wearing highly visible clothing

You should also incorporate information about the 

processing purposes carried out by your drones on 

your online privacy policy, for example if you use 

drones for surveying this purpose should be added 

to your privacy policy, and make this available to 

data subjects on request.

What other Data Protection 
principles should be 
considered?
Some of the other core data protection principles 

you should consider when recording via drones 

include:

 • Data Minimisation: Only collect the minimum 

amount of data necessary for the processing 

purpose in question. One privacy protective 

measure which can be considered for this 

principle is the use of facial blurring technology, 

if available to you

 • Storage Limitation: Recordings collected by 

the drone should only be retained for as long as 

is necessary to carry out the applicable purpose. 

Information about how long drone footage or 

images will be retained for should be added to 

your data retention policies

 • Accountability: Consider if you have complied 

with all of your accountability obligations 

in relation to drone related processing. For 

example, you should consider if a Data 

Protection Impact Assessment is needed, for 

example, could you be recording vulnerable 

data subjects, and you should consider if 

your records of processing activities need 

to be updated to account for drone related 

processing
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Do any exemptions apply 
to the application of the 
GDPR?
The GDPR has an exemption known as the 

“household exemption” which excludes the 

application of the GDPR to purely personal or 

household activities which have no connection to a 

professional or commercial activity. It is important 

to note that this exemption is generally applies 

restrictively.

In the drones context, the DPC’s Guidance advises 

that “recreational activity” like photography in 

a public place may qualify as a household or 

personal activity as long as your recordings are 

not made available to an “unrestricted audience”. 

However, the Guidance further counsels that if you 

use your drone for the purposes of surveillance over 

a vast area of land which can record surrounding 

private properties/public spaces, this processing 

may not qualify as a purely household activity and 

would be more akin to CCTV recording.

Even if your use of the drone does qualify under 

the above exemption, it is important that you still 

consider and comply with all applicable aviation 

law, such as the Commission Implementing 

Regulation (EU) 2019/947 of 24 May 2019 on 

the rules and procedures for the operation of 

unmanned aircraft, as well as applicable criminal 

laws, like harassment laws, and tort laws, such  

as trespass.

Conclusion
The DPC’s Guidance is helpful for controllers to 

identify and comply with some of the GDPR’s 

most relevant obligations concerning drones. It 

signals that Ireland’s data protection regulator 

will be taking a greater interest in the use of this 

technology by controllers in the coming time period. 

As outlined in the Guidance, the DPC has already 

taken enforcement.

As a result, organisations and individuals will need 

to ensure that any processing of personal data 

carried out via drones takes place in full compliance 

of the GDPR.
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Events & Webinars 

 • Webinar: Consumer Products 
Conference

 • Webinar: In-House Counsel 
Masterclass – Recent Developments 
in IP and AI 

 • Webinar: Commercial Contracts – 
What’s Market 2022

 • Webinar: Protecting Your Food and 
Beverage Business 

 

Publications

 • EU Common Charger to Become  
a Reality

 • The Interaction of Automated 
Decision-making and AI

 • Regulating AI in the EU

 • How Should Customers Approach 
Contracting for AI? 

 • Publication of the Consumer Rights 
Bill 2022 

 • GTDT – Product Recall in Ireland 2021

Recent Events,  
Webinars & Publications

 • Product Liability in the Digital Age  
& Circular Economy 

 • AI Review 2021

 • Trade Mark Protection for  
Baby Bottle Shape

 • Harvesting Apples and Invalidating 
Trade Marks

 • Consumer Representative Actions – 
Floodgates Opening Soon?
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