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Meanwhile, the Court of Appeal was particularly 

keen to highlight the duties and responsibilities 

owed to the court by an expert witness. In Patrick 

Duffy v Brendan McGee & Ors, the Court of Appeal 

was highly critical of the evidence given by an 

expert witness and firmly reiterated that the duty 

of such witnesses is not to act as a “hired gun” 

for the instructing party but rather to provide 

independent and impartial evidence on areas 

within their expertise. We examine this decision and 

the consequences it will have for legal practitioners 

when instructing experts.

We also analyse some of the most important 

decisions from the Court of Appeal where the Court 

has increased awards on appeal, and examine 

some other interesting Court of Appeal judgements 

in the areas of bullying and harassment, nervous 

shock and data protection.

We conclude our review by focusing on important 

legislative reforms on the immediate horizon. We 

discuss proposed amendments to the duties owed 

by occupiers and potential legislative reforms on 

the use of e-bicycles and e-scooters.

We hope you enjoy this edition of our Insurance  

and Risk Annual Review.

2022 was an eventful year in personal injuries 

litigation. In particular, we eagerly awaited the 

result of numerous challenges to the Personal 

Injuries Guidelines. We begin our review 

by analysing one of these case – the failed 

constitutional challenge in Bridget Delaney v The 

Personal Injuries Assessment Board & Others. We also 

look at the decision in the unsuccessful judicial 

review proceedings of Tara Wolfe v Personal Injuries 

Assessment and examine how the High Court has 

approached the issue of quantum in the earliest 

reported decisions of Nicola Lipinski (A Minor) (Suing 

by Her Mother and Next Friend Monika Szyszko) v 

Martina Whelan and Gabriele Rocha v Jerzy Skora.

The practice of a court granting consent orders 

in respect of recoverable benefits was the source 

of much debate in the High Court. We discuss 

the impact of Mr Justice Twomey’s decision in 

Kuczak v Treacy Tyres. This decision has resulted in 

significant discussion amongst High Court judges 

as to whether it is permissible for a court to grant 

consent orders reducing a loss of earnings claim 

or apportioning liability. We examine the impact of 

the subsequent decisions in the matters of Wilson 

v Leonardi and Anor and Jarmula v DSG Solutions 

Limited and analyse whether these decisions have 

actually provided clarity on the issue of a court’s 

jurisdiction to grant these types of orders  

on consent.

2022 was also a very tough year for defendants 

pursuing applications under the provisions of 

Section 26 of the Civil Liability and Courts Act, 2004. 

We look at the recent High Court decisions in this 

arena and analyse the criteria required to make a 

successful application under Section 26.
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The challenge 
In her High Court proceedings, Ms. Delaney 

challenged both the constitutionality of the 

Guidelines and PIAB’s application of the Guidelines 

to assess her award for general damages. The 

main arguments put forward were:

 • That adoption of the Guidelines by the Judicial 

Council was in breach of the Constitution and 

the separation of powers

 • The enactment into law and assessment under 

the Guidelines resulted in a lower award of 

general damages resulting in a retrospective 

interference with Ms. Delaney’s constitutional 

rights. Specifically, her constitutional rights of 

property, bodily integrity and equality were 

interfered with

 • The Judicial Council acted outside its powers in 

adopting the Guidelines

 • PIAB erred in law by applying the Guidelines, and 

not the Book of Quantum, when assessing its 

award of damages

Not everyone is happy with the introduction of  

the Personal Injury Guidelines. A High Court decision 

of Mr Justice Meenan in Bridget Delaney v the Personal 

Injuries Assessment Board & Others1 saw Ms. Delaney’s 

constitutional challenge to the Guidelines fail. 

Background 
On 12 April 2019 Ms. Delaney fell on a footpath, 

fracturing her ankle and grazing her knee. A medical 

report from a consultant orthopaedic surgeon 

noted there would be no significant long-term injury. 

Her ankle was placed in an orthopaedic boot for 

several weeks. 

The Personal Injury Guidelines (Guidelines) became 

operative on 24 April 2021. 

On 21 May 2021, PIAB assessed Ms. Delaney’s injuries 

under the Guidelines and awarded her general 

damages of €3,000. It is estimated that if the Book 

of Quantum had been used, she would likely have 

received an award of damages in the region of 

€18,000 to €34,000. 

The Personal Injuries 
Guidelines – Here to Stay?  
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The High Court decision 
The High Court rejected the constitutional 

challenge. In its decision, the High Court considered 

the well-established principles for awarding general 

damages, the Judicial Council Act 2019, and the 

principles and policies followed by the Personal 

Injuries Guidelines Committee in drawing up the 

Guidelines. 

The High Court held that:

 • The Personal Injuries Guidelines Committee 

methodically followed the principles and policies 

as directed by the Oireachtas in the Judicial 

Council Act 2019

 • There is no encroachment on judicial 

independence as there is provision for a court 

to depart from the Guidelines, provided that 

proper reasons for doing so are furnished

 • Ms. Delaney had a right to have her damages 

assessed in accordance with well-established 

legal principles but had no constitutional right 

that entitled her to a particular sum of damages

 • PIAB was not incorrect in applying the Guidelines 

to the Ms. Delaney’s assessment, even though 

the accident occurred before the Guidelines 

were approved

The High Court was satisfied that the case raised 

novel issues concerning the principles of delegated 

legislation. It was brought as the lead test case 

on the constitutionality of certain elements of the 

Guidelines, in the public interest. Therefore, Ms. 

Delaney was entitled to 60% of her legal costs 

against Ireland and the Attorney General.

Conclusion 
The High Court decision was appealed and the 

Supreme Court has recently agreed to hear a 

“leapfrog” appeal, meaning that the case can 

bypass the Court of Appeal. The Supreme Court 

agreed that the case involved issues of such 

importance that a direct appeal to that court  

was warranted.  

We are aware of other similar challenges waiting in 

the wings but these remain adjourned until a final 

decision is reached in Ms. Delaney’s case by the 

Supreme Court.

In the meantime, the High Court decision means 

that PIAB and the courts can continue to assess 

awards of damages under the Guidelines. The 

decision by the Supreme Court will be eagerly 

awaited as it will determine if the Guidelines are 

here to stay. 

For more information, please contact a member  

of our Insurance and Risk team.
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Ms. Wolfe’s Case 
Ms. Wolfe brought judicial review proceedings 

arguing that PIAB failed to provide sufficient 

reasoning for its award. It was argued that it was 

not clear if PIAB had considered her pre-existing 

injuries and secondary injuries to her shoulder 

and thigh when calculating the award of general 

damages. Ms. Wolfe said she therefore suffered 

significant prejudice in her decision to accept or 

reject the assessment. It was also argued that her 

solicitor could not advise on whether to accept the 

assessment without knowing PIAB’s reasoning.

Ms. Wolfe argued that if she rejected PIAB’s 

assessment and failed to obtain a higher award 

at settlement talks or trial, she may be liable for the 

defendant’s legal costs.  Ms. Wolfe’s counsel said 

this had a very real “chilling effect” on their client’s 

constitutional right of access to the courts. 

The judgment 
Ms. Wolfe was unsuccessful in her judicial review 

proceedings. Ms. Justice O’Regan held that there 

was no express term in the Guidelines requiring PIAB 

to provide a written reasoning on its application of 

the guidelines, or to explain how headline principles 

of the Guidelines were applied. 

What reasons does PIAB need to provide when 

assessing damages? In Tara Wolfe v Personal Injuries 

Assessment Board,1 Ms. Wolfe brought judicial review 

proceedings and sought to quash an assessment 

made by PIAB under the Personal Injury Guidelines. 

Ms. Wolfe claimed that PIAB failed to provide: 

(a) Written reasons for the application of the 

Guidelines, and

(b) A written assessment setting out how and  

why the headline principles of the Guidelines 

were applied. 

Background 
Ms. Wolfe suffered soft tissue injuries during the 

course of her employment. The medical reports 

considered by PIAB confirmed she had:

 • Suffered injuries to her left shoulder, right thigh, 

and lower back, and 

 • A pre-existing lower back injury which was 

asymptomatic at the date of the accident

With reference to the Guidelines, PIAB assessed 

the dominant injury as a minor back injury with 

substantial recovery taking place over one to two 

years and awarded general damages of €11,000.

PIAB – Providing Reasons When 
Assessing Damages
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In addition, Ms Justice O’Regan held that:

 • From the medical evidence an objective 

observer would be aware, in general terms, 

of the reasoning behind the award of general 

damages

 • PIAB’s assessment referred to the applicant’s 

back injury as being the dominant injury 

and this is sufficient acknowledgement that 

the applicant’s secondary injuries were also 

considered

 • As no written reasons for departing from the 

Guidelines were given in PIAB’s assessment, it 

was therefore clear that PIAB did not depart 

from the Guidelines in its assessment of  

general damages

Conclusion 
It is clear from this decision that when it comes 

to setting out reasoning for an assessment of 

general damages, PIAB does not have the same 

obligations as the courts. This is of particular 

relevance where there are multiple injuries. PIAB 

needs to acknowledge what it considers to be the 

dominant injury and then provide a single lump sum 

assessment of general damages. It does not need 

to undertake a detailed exercise, providing  

a written analysis of each of an applicant’s  

various injuries. 

For more information, please contact a member  

of our Insurance and Risk team.
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Background
The plaintiff was crossing the road on her way to 

school when she was hit by a car. She suffered 

multiple soft tissue injuries, scarring of the left thigh 

and post-traumatic stress disorder (PTSD). The 

defendant admitted liability. The matter came 

before the High Court for the assessment of general 

damages under the Guidelines.

Assessment of the 
dominant injury 
The plaintiff’s PTSD was considered the dominant 

injury. She had suffered nightmares, flashbacks, 

poor concentration, and an act of self-harm. 

The Court assessed the PTSD as at the upper end of 

moderate and awarded €35,000. The Court placed 

emphasis on the fact the plaintiff is no longer 

significantly disabled by the PTSD. However, as the 

plaintiff moves into the leaving certificate cycle, 

she will continue to suffer effects of the PTSD. The 

judgment described the plaintiff as slipping from 

being an A/B student to being a D student. This 

pushed her PTSD into the upper end of moderate 

scale under the Guidelines.

The Personal Injury Guidelines (Guidelines) seek to 

fairly compensate a plaintiff for the totality of the 

injuries suffered. This evaluation exercise can create 

a challenge when a Court is faced with assessing 

damages for a plaintiff who has suffered multiple 

injuries. If each injury is assessed separately the 

total award of damages may, be disproportionate. 

As a result, this approach could result in the plaintiff 

being overcompensated. The award could also be 

deemed unjust by the defendant. The Guidelines, in 

line with the legal principles of the Superior Courts, 

provides that the dominant injury must first be 

identified and evaluated. This then forms the basis 

for the award of general damages to which an 

uplift is applied for secondary injuries. 

The decision in Nicola Lipinski (A Minor) (Suing by Her 

Mother and Next Friend Monika Szyszko) v Martina 

Whelan1 provides guidance to the level of uplift that 

may be applied to secondary injuries. 

The Assessment of 
Secondary Injuries Under 
Personal Injury Guidelines
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Assessment of Secondary 
Injuries
The Court held that the Superior Courts legal 

principles for the assessment and award of 

damages for personal injuries have not changed 

since the introduction of the Guidelines. The Court 

held that “the Guidelines do not change but rather 

expressly seek to promote those principles.” 

In the case of multiple injuries, the Court must 

assess what award, if any, it gives for the secondary 

injuries, with reference to settled principles, which 

include: 

 • A plaintiff must be fairly compensated for the 

effect of all of their injuries

 • The overall award of general damages must be 

proportionate and just, and 

 • The award must have regard to the severity 

of other injuries which attract a similar award 

under the Guidelines

The plaintiff suffered multiple soft tissue injuries to 

her neck, back, left wrist and ankle, which were all 

minor. The most significant was a scar on the back 

of her left thigh. Objectively, the Court described it 

as a minimal cosmetic defect. However, subjectively, 

the Court accepted that the plaintiff considered the 

scar to be a significant disfigurement. 

The Court applied a further uplift of €25,000 for the 

scar and other physical injuries. The total award for 

general damages was €60,000 with the secondary 

injuries accounting for around 42% of the total ward 

for general damages. 

We saw a similar uplift for secondary injuries in 

Gabriele Rocha v Jerzy Skora.2 Again, the assessment 

was under the Guidelines. The plaintiff was 

awarded €40,000 for her dominant injury which 

was a fractured wrist. She was awarded €35,000, 

for her secondary injuries which included scarring 

and a minor psychiatric injury. In Rocha the total 

award for general damages was €75,000 with the 

secondary injuries accounting for around 47% of 

the award for general damages. 

Conclusion 
Each case’s unique set of facts will influence 

the award of damages. The Guidelines seek to 

promote the legal principle, established by the 

Superior Courts, of consistency in awards of 

general damages. However, defendants need to 

be mindful that uplifts for secondary injuries can be 

substantial, particularly where there is no overlap 

between the dominant and secondary injuries. In 

the decisions described in this article, the Court 

applied uplifts of between 71% to 77% of the award 

for the dominant injury. This meant that the award 

for the secondary injuries was over 40% of the total 

award for general damages. 

It will be interesting to see how the courts interpret 

the guidelines particularly with regard as to how 

they will apply uplifts in similar future matters. 

For more information and expert guidance on 

the successful defence of personal injury claims, 

contact a member of our Insurance and Risk team. 
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Consent orders
Under section 343(R) of the 2005 Act, the amount 

which a compensator is liable to repay to the State 

can be limited by an order of a court. When a claim 

is settled before trial, an order apportioning liability 

or reducing the value of a loss of earnings claim 

are sought on consent by the parties. Such orders, 

if granted, have the effect of reducing the amount 

of benefits repayable to the Department of the 

Environment and Social Protection.  

While there has been some judicial debate 

about whether this practice should be allowed, it 

appeared from the judgment of Mr Justice Cross 

in Matthews v Eircom,4 that the making of these 

types of orders was permitted under the legislation.  

However, the issue was recently thrown sharply 

into focus again in two High Court judgments from 

Mr Justice Twomey in Kuczak v Treacy Tyres5 (the 

“Principal Judgment”) and Kuczak v Treacy Tyres (No. 

2)6 (the “Supplementary Judgment”). 

Background 
Mr Kuczak in this case had received €90,000 in 

recoverable benefits from the State prior to the 

settlement of his claim. One of the terms of the 

settlement was that, on consent, an order would 

be obtained reflecting a 50/50 split on liability. This 

meant that the defendant was only liable to repay 

€45,000 to the State.

The Recoverable Benefit and Assistance Scheme 

was introduced in 2014 under the Social Welfare 

Consolidation Act (2005 Act). The Scheme allows 

the State to recover certain illness-related social 

welfare payments, or recoverable benefits, which 

were paid to a plaintiff for injuries which are the 

subject of a personal injuries claim.  

In the first part of a two part review, we discuss 

the impact of Mr Justice Twomey’s decision Kuczak 

v Treacy Tyres,1 which has resulted in significant 

debate amongst High Court judges as to whether 

it is permissible for a court to grant consent orders 

to reduce a loss of earnings claim or to apportion 

liability in personal injuries matters. 

In part 2, we examine the impact of the subsequent 

decisions in the matters of Wilson v Leonardi and 

Anor 2 and Jarmula v DSG Solutions Limited 3 and how 

these decisions have provided much needed clarity 

on the issue of a court’s jurisdiction to grant similar 

orders on consent. 

The RBA Scheme and  
Consent Orders – Part 1
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In the Principal Judgment, Mr Justice Twomey 

expressed his dissatisfaction with defendants 

seeking to agree an apportionment of liability in 

settled cases. He was of the view that insurance 

companies should not be relieved of their duty to 

reimburse the taxpayer for social welfare payments 

made by the State. Mr Justice Twomey held that 

the type of consent order sought by the parties 

does not amount to an order of the court for the 

purposes of the legislation. Accordingly, he refused 

to grant the order until the defendant’s insurance 

company had obtained the consent of the Minister 

for Social Protection. 

Decision
In the Supplementary Judgment, the Court 

considered the submissions of the Minister and the 

reasoning for her refusal to consent to the terms 

limiting liability. The Minister argued that it was the 

intention of the Oireachtas, that section 343(R)(2) of 

the 2005 Act should only apply to cases where there 

had been a full hearing, or an assessment by the 

Personal Injuries Assessment Board. On the basis 

of the Minister’s submissions, the Court refused to 

make an order apportioning liability between the 

parties.

Conclusion 
This is the first case where the Minister has provided 

an interpretation of section 343(R) of the 2005 Act. 

If the decision in Kuczak is eventually upheld or 

endorsed by the Court of Appeal, then this could 

have significant implications for both defendants 

and plaintiffs alike. Indeed, it could lead to delays in 

the conclusion of proceedings where the consent of 

the Minister is required before an order is finalised. 

It will be interesting to see whether this decision is 

appealed in 2023.

However, the ink was barely dry on Mr Justice 

Twomey’s decision before two further conflicting 

decisions were published by different High Court 

Judges.

For more information, please contact a member  

of our Insurance and Risk team.
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Trust
More specifically, Mr Justice Barr found that the 

court and the administration of justice is dependent 

on trust between the bench and the barristers who 

apply for consent orders before a court. That is 

not to say that a court should blindly rubberstamp 

an order. Instead, there must be a rational and 

genuine evidential basis for asking for the type of 

consent order requested and these reasons should 

be outlined to the court.

Having considered the caselaw and submissions 

of counsel relating to the circumstances of the 

accident and the likely evidence that would be 

given at the trial of the action, Mr Justice Barr found 

that it was appropriate in the circumstances of  

that matter to make a determination of liability  

on a 50/50 basis between the plaintiff and the 

second defendant. 

Jarmula v. DSG Solutions 
Limited
In this matter Mr Justice Coffey also granted an 

order on consent apportioning liability on a 50/50 

basis for a claim for loss of earnings. 

The decisions of Mr Justice Barr and Mr Justice 

Coffey in Wilson v Leonardi and Anor 1 and Jarmula 

v DSG Solutions Limited 2 respectively, confirm that 

a court has jurisdiction to grant orders on consent 

apportioning liability or reducing the value of a loss 

of earning claim. These decisions were delivered 

in very close proximity and as a direct response to 

Mr Justice Twomey’s second judgment in Kuczak v 

Treacy Tyres (Portumna) Ltd (No.2)3 (“Kuczak No.2”). 

See Part 1 for more detail. 

Wilson v Leonardi and Anor
In this matter, the parties had requested that an 

order of the court should include a term that liability 

was determined on a 50/50 basis between the 

plaintiff and the second defendant. 

Mr Justice Barr found that where there were 

conflicting judgments at the same level, a judge is 

free to follow whichever line of authority appears 

them to be the most persuasive. In this regard, 

Mr Justice Barr did not follow the logic of Justice 

Twomey in the matter of Kuczak No.2 and instead 

preferred to follow the logic and reasoning of Mr 

Justice Cross in Matthews v Eircom.4 In that case, Mr 

Justice Cross held that the terms of section 343R of 

the Social Welfare (Consolidation) Act, 2005, did  

not preclude a court from making similar orders  

on consent.

RBA Orders – Part 2: 
The Saga Continues 
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Mr Justice Coffey also preferred to endorse the  

line of reasoning of Mr Justice Cross in Matthews v 

Eircom. He noted that, prior to the enactment of the 

provisions for recoverable benefits, a court enjoyed 

jurisdiction to make a consent order apportioning 

liability. 

He also found that this jurisdiction had not been 

affected in any manner by the enactment of section 

343R(2) of the 2005 Act. In addition, he held that 

there was nothing in section 343R of the 2005 Act, 

to suggest that the definition of an ‘order’ should 

be interpreted as meaning an order granted after 

cross-examination of witnesses in an adversarial 

hearing. 

Mr Justice Coffey was of the view that the parties 

should not be required to litigate issues which can 

be agreed on consent. He found that, while not 

required by section 343R(2) of the 2005 Act, it would 

be desirable in the interests of transparency that 

practitioners should inform the court of the factual 

and legal basis in which an apportionment had 

been agreed. Although, finding that it was not a 

requirement of section 343R(2) of the 2005 Act, 

nonetheless, he directed the defendant to put the 

Minister on notice of the order for the purposes 

of correcting any miscalculation of the relevant 

amount or for the purpose of challenging the 

jurisdictional basis of the order. 

Finally, he found that it was a matter for another 

court as to whether a consent order constituted 

an ‘order of the court’ for the purposes of section 

343R(2) of the 2005 Act in any given case. This can 

only be determined in appropriate matter to which 

the Minister is a party to the proceedings. 

Conclusion 
These cases illustrate that best practice would 

dictate that practitioners, when applying for orders 

on consent, should fully apprise  the court of the 

genuine and factual basis for applying for any 

apportionment of liability or reduction in value 

of a loss of earnings claim. The defendant might 

also be directed to put the Minister on notice of the 

granting of such an order. 

However, while these decisions provide further 

interpretations on the issue of consent orders from 

experienced judges of the High Court, the position 

remains far from settled. This is because judges of 

the High Court at the same level have the option to 

follow whichever line of authority appears to them 

to be the most persuasive. Therefore, technically, 

other judges are free to follow Mr Justice Twomey’s 

interpretation of section 343B(2) of the 2005 Act in 

Kuczak No.2. 

The situation is only really going to be definitively 

resolved when the Court of Appeal rules on the 

issue of what specifically constitutes an ‘order of 

the court’ for the purposes of  section 343R(2) of 

the 2005 Act, or alternatively, whenever a further 

legislative amendment is introduced to clarify the 

specific meaning of these words.

For more information, please contact a member  

of our Insurance and Risk team.
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Mr Justice Sanfey refused the defendant’s section 

26 application. He accepted that the plaintiff had 

proven that he suffered injuries to his neck, back 

and shoulder as alleged. He found that while there 

was evidence from the plaintiff that was “perhaps 

misleading”, the plaintiff was generally an “honest 

and credible witness”, who had subjectively 

explained how the inconsistencies arose. 

Harty v Nestor and Anor 2 
In this case, before Mr Justice Barr, the second 

defendant also unsuccessfully applied to dismiss 

the plaintiff’s claim. The second defendant in this 

case contended that the plaintiff had not been 

fully upfront about his medical history. The plaintiff 

was involved in a road traffic accident in 2017. It 

was accepted that the defendant was liable for 

the accident. The plaintiff had previously been 

involved in a 2008 road traffic accident. This 

accident was disclosed; however the plaintiff told 

his medical experts that his back injuries from that 

accident settled in about six months. He failed to 

disclose to any medical expert that he suffered neck 

injuries in the 2008 accident. The plaintiff’s medical 

records, provided as part of the discovery process, 

highlighted that the plaintiff suffered both neck 

and back injuries in the 2008 accident. The medical 

records also highlighted that he received treatment 

for episodes of back pain in 2014 and 2015, 2016  

and an episode of neck pain in 2015, none of  

which were disclosed.  

The published judgments of the High Court in 2022 

highlight that the majority of section 26 applications 

have involved allegations by defendants that a 

plaintiff has failed to disclose other accidents or 

relevant similar previous injuries. 

Foxe v Codd 1

This matter involved a 2017 road traffic accident. 

Liability was not in dispute. The defendant alleged 

that the plaintiff had failed to disclose a previous 

back issue in his replies to notice for particulars, 

nor had he mentioned them to a medical expert. It 

was also alleged by the defendant that it was not 

recorded in the plaintiff’s initial medical records that 

the plaintiff complained about suffering from back 

injuries despite the plaintiff specifically pleading 

that he initially sustained back injuries.  

During cross-examination, the plaintiff accepted 

that he did not initially complain about a back 

injury, possibly as a result of being in shock. He 

maintained that a 2016 MRI which showed issues 

with his back, was carried out at the request of 

his GP in response to unrelated issues and he had 

therefore not connected that MRI with his back. 

Fraudulent and Exaggerated 
Claims - A Tough Year for 
Defendants
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Refusing the second defendant’s section 26 

application, Mr Justice Barr said that he was 

not convinced that the act of providing false 

information to a treating or reporting doctor 

was by itself enough to satisfy the provisions of 

section 26. He said that a plaintiff would have to 

provide evidence which was found to be false at 

the hearing of the action, or swear an affidavit 

verifying evidence which was found to be false 

or misleading before the provisions of section 26 

could be triggered. He also found that because the 

plaintiff had provided his medical records and all 

pleadings from the 2008 accident, he had met their 

allegations with his “cards face up”.  

Khalid v. Davis & Anor 3 
In this case, the defendant enjoyed a rare section 

26 success before Ms Justice Hyland.  The plaintiff 

was involved in a road traffic accident on 25 March 

2015 and sustained injuries to his neck and back. He 

was also involved in two other serious road traffic 

accidents, one a week earlier and one a few months 

later in July 2015. It was also recorded by his GP that 

he suffered injuries to his neck and back in both of 

these accidents.  

The plaintiff denied he had suffered any injuries in 

any accident either before or after the accident on 

25 March 2015. He also failed to reveal these other 

accidents to three medical experts who examined 

him at various different stages. When challenged by 

the defendant, the plaintiff maintained that it was 

his honest belief that the accident of the 25 March 

2015 was responsible for causing all of his injuries. 

Ms Justice Hyland dismissed the plaintiff’s claim 

on the basis of section 26 and found that he had 

provided false and misleading evidence. She 

held that it was not the function of the court to 

“disentangle” the injuries that might have been 

caused. She also found that that the plaintiff had 

consistently avoided mentioning the accidents to 

medical experts and that he swore an affidavit 

verifying replies to notice of particulars which he 

must have known were incorrect.

Comment
These decisions illustrate the significant latitude 

given to plaintiffs to explain inconsistencies in their 

evidence. However, it appears that a defendant has 

a better chance of successfully making a section 26 

application if they can show:

 • That the non-disclosed event is significant

 • That the injuries in the other accidents are similar 

and were suffered in close proximity in time to 

those in the claim they are dealing with

It may also improve a defendant’s prospects of 

success if it can be proven that the plaintiff has failed 

to disclose the relevant event on multiple occasions. 

However, in light of the case law, even if a defendant 

is armed with all of these elements, it will be difficult 

for them to approach a section 26 application with 

any significant degree of confidence.

For more information on successfully defending 

fraudulent and exaggerated claims, contact a 

member of our Insurance and Risk team. 
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Was the personal data of 
Mr. Doolin collected for 
a ‘specified, explicit and 
legitimate purpose’?
It was not in dispute between the parties that OLH 

had a legitimate purpose for collection. The CCTV 

system was in place for security purposes, which 

was clearly identified in the CCTV policy and the 

signage beside the cameras.  

Was Mr. Doolin’s data 
processed more than 
once?
The Court of Appeal assessed this question based 

on two fundamental questions: (a) what personal 

data was processed, and (b) how it was processed?

The DPC had concluded that the ‘personal data’ 

engaged was Mr. Doolin’s image only and that it 

was therefore processed once only when it was 

viewed by OLH. 

The Court of Appeal was critical of this reasoning, 

stating it to be a ‘manifest error’ which is ‘serious 

and significant’. It held that not only does CCTV 

capture your image, but in this case, it also 

captured, where Mr. Doolin was, when he was  

there, and for how long. 

The facts of the case
In DPC v Doolin,1 graffiti was found on the table in 

the staff tearoom in Our Lady’s Hospice in Harold’s 

Cross (OLH). The graffiti read “Kill all whites, ISIS 

is my life” and was discovered two weeks after 

the attack at the Bataclan. The incident was 

reported to Gardai who recommended that the 

CCTV footage of the entrance to the tearoom 

be reviewed. The footage was reviewed by two 

members of OLH management who observed Mr. 

Doolin, an employee of OLH, to be taking, what 

appeared to be, a series of ‘unauthorised breaks’. 

Disciplinary action was taken on foot of this, and 

Mr. Doolin was ultimately sanctioned by OLH.  

The nub of the case – 
the principle of ‘purpose 
limitation’
One of the fundamental principles of data 

protection law considered in this case was ‘purpose 

limitation’. In short, when collecting personal data 

there must be ‘a specified, explicit and legitimate 

purpose’, otherwise known as “the specified 

purpose”, and any further processing of this data 

will be unlawful if this further processing is not 

compatible with the specified purpose.  

CCTV in the Workplace – 
Security Purposes Only?
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It held that Mr. Doolin’s data was therefore 

processed three times (i) when it was collected; (ii) 

when it was viewed and (iii) when it was used to 

support the disciplinary process.

Was Mr. Doolin’s data 
processed for the specified 
purpose? 
The DPC had concluded that only one investigation 

had taken place, a conclusion which naturally 

follows given their interpretation that only one 

processing had taken place. 

The Court of Appeal concurred with the High  

Court and held that there were two investigations 

or at a minimum, one investigation into two 

different matters.  

The second investigation, being the disciplinary 

investigation was held to be ‘manifestly for a 

different purpose’ as there was no evidence that  

the unauthorised breaks were a security issue. 

If not processed for the 
specified purpose, was 
the further processing 
compatible with the 
specified purpose?
The mere fact of additional or secondary 

processing itself is not unlawful if this further 

processing is compatible with the specified 

purpose. 

The DPC had argued that the CCTV had been 

viewed on the advisement of the Gardai on the 

basis of a security incident. As such, the viewing had 

a legitimate purpose and it followed that even if the 

disciplinary process was not expressly for security 

purposes, it was a related purpose, which was not 

incompatible with the specified purpose. 

The Court of Appeal found that an assessment of 

the ‘reasonable expectations’ of the data subject 

is a crucial part of a compatibility assessment. It 

held that as the CCTV policy and signage beside 

the camera stated that the CCTV was to be used 

for security purposes, Mr. Doolin could not have 

reasonably expected that it would be processed for 

disciplinary purposes. 

The Court of Appeal therefore dismissed the appeal 

and awarded the costs of the appeal to Mr. Doolin.

Conclusion 
To be clear, this decision does not mean that CCTV 

can be used for security purposes only. However, 

if it is to be used for other purposes, employers 

should ensure that employees are aware of all the 

purposes for which CCTV footage may be used.  

A prudent employer should take steps to revise 

their CCTV policies to make provision for use of 

CCTV in disciplinary proceedings. The signage 

accompanying CCTV should also be reviewed and 

amended where and if appropriate. It is also a 

cautionary tale for all CCTV owners as it highlights, 

in general, the importance of making data subjects 

aware of the purpose for which personal data 

captured by CCTV systems will be processed so 

that they do not fall foul of data protection law.  

For more information, please contact a member  

of our Insurance and Risk team.
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Decision 
The Court found that such evidence and opinion 

was “beyond his competence and entirely 

inappropriate for a supposedly independent 

expert”. In a definitive judgment from Mr. Justice 

Collins, the Court found that there had been a 

“wholesale abdication” and misunderstanding of 

his duty as an expert witness. 

Mr. Justice Collins expressed concern and 

dissatisfaction that some expert witnesses were 

wrongly advocating for the party who instructed 

them rather than giving impartial, objective and 

independent evidence to assist the Court. The Court 

emphasised that an expert witness’s overriding 

duty is to the court and that legal practitioners have 

a crucial role in ensuring that these witnesses are 

properly instructed to give relevant evidence which 

is within their expertise.  

The Court referred to the “hired gun syndrome” and 

commented that there is nothing stopping litigants 

with deep pockets from instructing a number of 

expert witnesses until one is found to support their 

case. In the absence of transparency, the Court 

noted that there was the potential for unfairness 

between parties and indicated that perhaps more 

needs to be done by way of court rules to regulate 

the instructing and reliability of expert witnesses. 

The duty of expert witnesses to give independent 

evidence was recently highlighted by the Court of 

Appeal in Patrick Duffy v Brendan McGee & Ors1. The 

Court was highly critical of the evidence given by an 

expert witness and firmly reiterated that the duty 

of an expert is to give independent and impartial 

evidence on areas within their expertise.

Background 
This case arose out injuries sustained by the 

plaintiffs as a result of being exposed to toxic 

chemicals during construction works at their 

family home. A toxicologist was instructed by the 

defendants to give expert evidence. However, in his 

evidence, this witness: 

 • Made accusations of ‘misrepresentations’ and 

deception on the part of the plaintiffs

 • Sought to offer medical opinion despite not 

being a medical doctor, and 

 • Purported to give an opinion on Irish law  

and legal doctrines

Court of Appeal Sends 
Warning to Expert Witnesses 
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In the High Court, the trial judge held that the 

evidence of the expert witness was to be excluded 

in its entirety. This decision was upheld by the Court 

of Appeal on the grounds that there had been a 

failure “to comply with the most basic obligation of 

an expert, namely, to be objective and impartial” 

which rendered the evidence inadmissible. 

Conclusion 
In order to consider and give weight to expert 

evidence, a court must be satisfied that such 

evidence is both objective and impartial. 

Crucially, an expert witness must maintain their 

independence or run the risk that their evidence  

will be excluded in its entirety. 

This judgment also serves as a timely reminder for 

legal practitioners of their responsibility to instruct 

expert witnesses correctly and to remind them 

that their overriding duty is to the courts and to 

confine commentary to matters within their area 

of expertise. The Court of Appeal also indicated 

that there may be cost implications, including 

the making of wasted costs orders against legal 

practitioners, in circumstances where there has 

been a failure to appropriately instruct an  

expert witness. 

For more information, please contact a member  

of our Insurance and Risk team.
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The plaintiff was awarded €26,000 in general 

damages in the High Court. On appeal, the Court 

of Appeal, considered the totality of the plaintiff’s 

medical evidence and increased general damages 

to €50,000, representing an increase of 48%. The 

appeal judge noted the original sum was so low, 

it amounted to an error in law. Interestingly, where 

an unsubstantiated claim for loss of earnings had 

been rejected at the trial, on appeal the plaintiff 

was awarded €10,000 for loss of opportunity. The 

appeal judge noted that, despite the success of the 

surgery, the plaintiff would not be able to resume 

his previous role. 

Twomey v Jeral 
In Twomey v Jeral,2 Ms Twomey had suffered a 

laceration to her right calf. Liability was not in issue 

and Ms Twomey was awarded €50,000 in general 

damages to date and €30,000 into the future. 

The defendant appealed the loss of earnings 

award, and submitted the Judge had not given a 

sufficient reason for the award and had not taken 

their experts evidence into consideration – this was 

rejected. 

The plaintiff cross-appealed the 40% reduction 

applied to future loss of earnings by the judge. This 

reduction took into account a decline in the retail 

market by virtue of the pandemic and on account 

of the move towards online shopping, where the 

trial judge had heard no evidence on the subject. 

On two occasions in 2022 the Court of Appeal has 

increased the award of damages to the plaintiff. We 

examine the facts in both cases, why the increases 

were made and the likely impact of these decisions 

on the insurance landscape.

Ronan v Walsh
In Ronan v Walsh,1 the plaintiff appealed the 

amount of the damages awarded. The appeal 

centred on the basis that the trial judge had 

erred in determining that minimal injuries had 

been suffered due to the fact that the car had 

sustained minimal damage. In this matter, the 

plaintiff was involved in a motor collision with the 

defendant and had claimed that he suffered a 

significant 5-year injury requiring surgery on his 

left shoulder. The defendant’s medical expert, 

who was briefed with photographs of the vehicles, 

commented that it was difficult to understand 

how the plaintiff sustained such significant injuries 

because the pictures of the vehicle suggested 

that the damage caused to his vehicle was minor. 

The Court of Appeal specifically commented that 

doctors are not forensic engineers and that it was 

inappropriate for doctors to reach conclusions on 

injuries based on photographs of vehicles.  

Increase in Awards of 
Damages at Appeal
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The Court of Appeal concluded that this was a 

high percentage, and a departure from the normal 

range of deductions of 15-25% as established in case 

law, specifically Reddy v Bates.3 This is especially 

where the plaintiff had shown throughout her 

employment history that she had strong motivation 

to seek and maintain employment wherever 

she could find it. The appeal judge lowered this 

reduction to 15%. This represented an increase of 

nearly €29,000 for her future loss of earnings to  

the plaintiff. 

In circumstances where the plaintiff was successful, 

the Court also found that the plaintiff was entitled 

to the costs of the appeal and cross appeal. 

Conclusion
These cases represent significant increases to the 

awards to each plaintiff granted in the High Court. 

Ronan v Walsh illustrates that the nature and extent 

of an incident is not reflective of the nature and 

extent of the injuries that can be sustained by a 

plaintiff. In addition, medical experts should be 

careful to restrict their comments to matters within 

their area of expertise.  

Twomey v Jeral illustrates that judges will have to 

provide concrete reasons, rather than speculative 

ones, in order to justify a departure from the normal 

15-25% Reddy v Bates range of deductions. 

For more information, please contact a member  

of our Insurance and Risk team.
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The Court of Appeal held that:

1. The distinction between primary and 

secondary victims used in England does not 

apply in Ireland.  However, the Court found that 

even if it did, Ms. Sheehan would have been 

considered a primary victim because she was 

“involved” in the incident.  Her car was hit with 

debris and she was clearly in an area where 

there was a risk of foreseeable physical injury, 

bringing her beyond the classification of a mere 

bystander or spectator. 

2. The test applicable is reasonable foreseeability, 

proximity and the reasonableness of the 

imposition of the duty of care. This is the test set 

out in Kelly v Hennessy.

The Court of Appeal upheld the High Court decision 

in finding that a duty was owed to the Ms. Sheehan 

by the deceased defendant and dismissed the 

appeal. 

Conclusion 
This decision provides a useful update on the 

Irish courts approach to nervous shock claims. It 

confirms that the criteria laid out by the Supreme 

Court in Kelly v Hennessy must be fulfilled in order 

to recover damages for nervous shock. It also 

illustrates the possibility of recovery for witnessing 

an accident where the primary victim was the 

tortfeasor, i.e. an individual that has been found  

to have committed a civil offense that injures 

another party.

For more information please contact a member  

of our Insurance and Risk team.

In early 2022, the Court of Appeal upheld the High 

Court’s decision in Lisa Sheehan v Bus Eireann and 

Vincent Dower 1 and reiterated the test for nervous 

shock in Ireland first set out by the Supreme Court  

in Kelly v Hennessy.2

Background
Ms. Sheehan came across the scene of a car 

accident in 2017.  She did not witness the accident, 

but her car was struck with some debris and she 

witnessed the badly damaged vehicles. She also 

saw what she initially thought to be a decapitated 

child but was actually the deceased driver.  She did 

not know the victims. Ms. Sheehan developed PTSD 

from what she had witnessed. In the High Court, Mr 

Justice Keane found that Ms. Sheehan was owed a 

duty of care by the deceased.  This was on the basis 

that there is a duty on a driver not to cause injury 

to other road users by reason of their negligent 

driving.  Ms. Sheehan was awarded €85,000, 

comprised of €60,000 general damages to date 

and €20,000 into the future.

The level of damages awarded was not contested 

as part of the appeal.  Instead, it centred around 

whether or not a duty of care was owed to Ms. 

Sheehan in the circumstances.

Revisiting the Test  
for Nervous Shock
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The solicitor did not seek his clients’ instructions for 

service of the summons as he did not want to cause 

her further stress and upset. This was happening in 

parallel to other legal processes she was engaged in 

involving an early retirement application at the time. 

While Ms Nolan had been diagnosed with depression, 

no medical evidence was produced to prove that 

she suffered from any psychiatric or psychological 

disorder.

The Court of Appeal upheld the High Court decision 

to set aside the order to renew the summons. The 

Court said that there were no special circumstances 

which would warrant a renewal. The Court went on 

to say that it need only consider any prejudice to the 

parties if a special circumstance is demonstrated. The 

appeal was dismissed which brought the underlying 

proceedings to an end. 

Conclusion
There have been a number of similar decisions 

from the Court of Appeal relating to the renewal of 

summons over the last 24 months, such as AIB v Boyd 

and Murphy v HSE. 

These decisions show that the era of a perceived low 

bar for successfully applying to renew a summons has 

come to an end. This case serves as a warning that it 

is incumbent on a plaintiff to act quickly when seeking 

to apply for an extension of time to renew a summons. 

The plaintiff must also be in a position to show that 

any reason for their delay in serving a summons is 

sufficient to constitute a “special circumstance”  

before the court will consider granting relief.

For more information please contact a member  

of our Insurance and Riskk team.

In January 2022, in Irene Nolan v Board of 

Management of St Mary’s Diocesan School the Court 

of Appeal dismissed Ms Nolan’s claim for bullying 

and harassment. The appeal was brought by the 

plaintiff challenging the High Court’s refusal to 

renew the summons which had expired. 

Background
The underlying claim involved allegations of 

bullying and harassment dating back to 2008. The 

summons had not been served on the defendants 

within the one-year time limit. An application was 

brought by the defendant to set aside the order 

of the High Court renewing the summons. The 

application to renew the summons had also not 

been made in time. 

Order 8
The Court acknowledged that in the past the bar 

for renewing a summons was relatively low and 

it was sufficient to present a “good reason” to the 

Court. The Order 8 of the Superior Court Rules 

seeks to tighten up on this “perceived laxity” and 

now requires the court to be satisfied that there are 

special circumstances which justify an extension of 

time to renew the summons. This reason for renewal 

must be included in the order.

Essentially, Ms Nolan’s solicitor told the court that the 

summons expired without having been served on 

the defendants within the time prescribed as he did 

not seek his client’s instructions to do so. 

Summons Renewal – Era of 
Perceived Leniency Ends
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Voluntary assumption  
of risk
Currently, to be relieved of liability, the occupier 

needs written agreement. The proposals provide 

that if a visitor or recreational user is capable of 

understanding the nature and extent of any risks 

and willingly accepts them, the occupier does not 

owe any duty.  This acceptance of the risk can be 

demonstrated by the words or conduct of the visitor 

or recreational user.  No evidence is needed of any 

interaction or communication with an occupier.   

Conclusion 
These proposed reforms are currently making their 

way through the stages of the Oireachtas. Once 

enacted, the changes should have a significant 

impact for business owners in Ireland from a liability 

and risk perspective by rebalancing the duty of 

care owed by occupiers to visitors and recreational 

users. This will certainly be something to keep an 

eye on in 2023.

For more information please contact a member  

of our Insurance and Risk team.

The Government made a welcome announcement 

in May 2022 that there would be a review of 

the Occupiers Liability Act 1995 with a focus on 

reforming duty of care obligations.  The proposals 

arise from the Cabinet Sub-Group on Insurance 

Reform Action Plan. Proposed amendments to the 

Occupier’s Liability Act, 1995 are included in The 

Courts and Civil Law (Miscellaneous Provisions)  

Bill 2022.  

Duty of care –  visitors
Currently, an occupier must take “such care 

as is reasonable in all the circumstances.” The 

proposed amendment introduces a “practical 

and proportionate” clause into the common 

duty of care for “visitors.” It is largely influenced 

by the judicial commentary in Byrne v Ardenheath 

Company Limited;1 Mulcahy v Cork County Council 2  

and Wall v National Parks and Wildlife Service.3 

The proposed section includes a non-exhaustive 

list of factors for a court to consider such as the 

probability of an injury and the practicality and cost 

of precautions or preventative measures. 

 

Duty owed to recreational 
users/trespassers
Under current law, there is a duty on occupiers not 

to intentionally injure or act with reckless disregard.  

The Bill outlines a duty which is more favourable to 

occupiers and states that an occupier must know of 

or be reckless as to the existence of a danger.  
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Powered Personal 
Transporters 
In an effort to regulate the use of e-scooters and 

e-bikes, the Government’s Bill proposes to create a 

new category of vehicles known as “powered personal 

transporters”, or “PPTs”. This classification will make 

the use of e-scooters and e-bikes legal on public roads 

for the first time. 

If an e-scooter or e-bike is classified as a “PPT” then 

it will be exempt from tax, insurance and licence 

requirements. Effectively, these vehicles will be 

considered the same as a regular bicycle. According 

to the Junior Minister of State, Hildegarde Naughton, 

the introduction of a new category of vehicle will 

enable the Department of Transport to set out 

“appropriate technical and safety standards and rules 

for the safe use of e-scooters”. 

An e-scooter will be considered to be a PPT if its 

maximum speed is not capable of exceeding 25 km/h. 

However, it is proposed to insert new categories of 

offences for PPT’s into the Road Traffic Acts.

Therefore, it is likely that the use of PPT’s in public 

places will be contrained to those over a certain age, 

the wearing of helmets is likely to be made compulsory 

and using PPTS on foothpaths is also likely be banned. 

The use of e-scooters and e-bikes has become 

increasingly more popular in Ireland over the 

last couple of years. However, under the current 

legislation, most of these vehicles are technically 

classified as “mechanically propelled” vehicles. 

As a result, they are legally not permitted to be 

used in a public place without tax, insurance and 

an appropriate driver’s licence. In an attempt to 

regulate the use of these vehicles, the Government 

has introduced the Road Traffic and Roads Bill. 

This Bill is currently at the Committee Stage of the 

Oireachtas. 

E-scooter and e-bike safety 
concerns
Unfortunately, the increased use of e-scooters and 

e-bikes has come with an increased number of 

accidents associated with them. The Road Safety 

Authority (RSA) has released new figures stating 

that two people have died and forty-two more have 

suffered serious injuries since the beginning of 2020. 

There has also been a significant increase in road-

traffic accidents involving e-scooters and e-bikes 

since their rise in popularity.
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The distinction of E-bikes
In addition to addressing the regulation of 

e-scooters, the Bill also seeks to provide legal clarity 

on the definition of an “e-bike” under Irish law. The 

Bill will attempt to do this by drawing a distinction 

between low-powered e-bikes and high-powered 

e-bikes.

An e-bike is considered low-powered if it can reach 

speeds of up to 25 km/h. Under the new Bill, these 

low-powered e-bikes will be classified as being a 

PPT and, as mentioned above, will be treated the 

same way as an ordinary pedal bicycle. 

Under the Bill, high-powered e-bikes are bikes that 

can be used without pedalling and can reach 

speeds of over 25km/h. These high-powered 

e-bikes will essentially continue to be classified as, 

“mechanically propelled vehicles” for the purposes 

of the Road Traffic Act, 1961 and owners will be 

required to tax, insure and hold the appropriate 

driver’s licence. 

Conclusion 
The Bill will provide much needed legal clarity for 

e-scooters and e-bikes which will fall under the 

classification of “powered personal transporters”. 

The Bill will also bring legal clarity to the use of 

e-scooters and e-bikes on public roads and will likely 

result in a number of e-scooter rental operators 

establishing themselves in the market. The Bill 

will also introduce new offences and mandate 

safety measures for the use of PPTs in public 

places. However, the position for high-powered 

e-scooters and e-bikes which exceed 25 km/h will 

be somewhat more complicated, particularly with 

regard to insuring such vehicles. 

Currently, Insurance Ireland has stated that it “is 

unaware, at present, of any motor insurance products 

in Ireland designed for e-bikes, nor are we are aware of 

an appetite from the general public to purchase such 

a product.” Therefore, significant consultation will 

be required between the Department of Transport 

and insurance representative bodies on the issue 

of developing specific insurance policies covering 

e-bikes and e-scooters before the Bill is finalised. 

For more information on the impact on the Bill’s 

enactment on the Irish insurance landscape, 

contact a member of our Insurance and Risk team.
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“The quality of service provided has  
remained consistently excellent.”

Our Insurance & Risk Team

Legal 500, 2022

“Tier 1 team is “second to none.” They  
“will always get the best result without  
fuss or delays.”

What others say about us

About us
Our multi-disciplinary Insurance and Risk Group is 

recognised as one of Ireland’s leading providers of 

legal services to the insurance sector.

We pride ourselves on the long-standing 

relationships we have developed with our 

clients, which range from Fortune 500 insurance 

companies to self insured multi national 

corporations.

Our expertise and experience in providing a full 

spectrum insurance law service makes us the  

“go to” firm in our sector.

We deal with a wide range of complex insurance 

claims from personal injury and employers liability 

to public & product liability and defamation. Our 

highly regarded team provides a solution driven 

approach to the defence of these claims.

We provide commercially focused advice on 

issues surrounding insurance policies and their 

interpretation and effect. We also advise on the 

establishment and operation of insurance,  

re-insurance and captive insurance businesses  

in Ireland and have a depth of experience in 

advising in insurance merger, acquisition and 

restructuring transactions.
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