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 • Brian Horkan and Fiona McNulty consider 

the EU Commission Joint Research Centre 

(JRC) policy with respect to children and 

AI, specifically the JRC’s report on Artificial 

Intelligence and the Rights of the Child. 

 • We also provide a note on the Amazon Buy Box 

Case in the UK in connection with the possible 

preferential treatment by Amazon’s algorithm.

 • In terms of the interaction between AI and 

intellectual property law, Gerard Kelly and 

Jane Bourke discuss the most recent DABUS 

applications in the US and how a similar 

application would be treated in Ireland.

 • We look at the cost and time benefits of AI  

to e-discovery.

Finally, we are delighted to announce the 

reappointment of Brian McElligott, who rejoins as 

Head of our AI team. Brian previously spent time 

in-house as Chief Intellectual Property counsel with 

an Irish AI fintech start-up. 

We have included a link to our first edition AI Review 

which contains information on the AI Act, and 

useful notes on contracting with AI and AI from  

a data protection perspective. 

Introduction
Welcome to our Artificial Intelligence (AI) Review 

for 2022. There is no doubt we are living in 

unprecedented times when it comes to the 

advancement of AI technology which has been 

coined the “fourth industrial revolution”. News in 

late December from OpenAI foundation’s of its AI 

bot ChatGPT (Generative Pre-Trained Transformer) 

brings a new level of advancement in AI. This AI 

bot can write code, solve problems and provide 

customer support. As a result, we expect a very 

eventful 2023 in respect of developments in  

the AI sector. 

In this edition of the AI Review, we focus on:

 • The proposed Artificial Intelligence Liability 

Directive (AILD). The EU Council approved 

the compromise version of the EU Artificial 

Intelligence Act (AI Act) on 6 December 2022. 

The countdown to the act coming into force 

continues, and it is anticipated that it will enter 

into force in late 2023 or 2024. As discussed 

by Jamie Gallagher and Amy Grant below the 

rules under the proposed (AILD) will also impact 

businesses for damage caused by certain AI 

systems. Providers of AI systems and businesses 

that use AI technologies need to be alive to the 

regulatory obligations arising from both the AI 

Act and the AILD. 
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Indeed, according to the claimant’s website and 

various other websites, 80% of Amazon sales are 

made via the Buy Box. 

The algorithm –  
How does it work?
An algorithm is an unambiguous set of 

mathematical rules to solve a class of problems, 

something which is key to enabling AI software to 

problem-solve. For example, if you need to get from 

A to B on Google Maps, an algorithm exists within 

that software that will help you work out the fastest 

route taking into account things like congestion, etc.

As Amazon have not provided criteria on how to 

qualify for the coveted Buy Box spot, there is much 

speculation on seller websites as to how to win the 

Buy Box spot.

Feedvisor note the following with respect to the 

algorithm:

The Amazon Buy Box algorithm takes into account 

many data points and layers of information gathered 

about the marketplace, current market conditions, 

and every seller with the purpose of giving the 

customer the best value for their money.

In its advice to sellers, Feedvisor note that using a 

fulfillment method by Amazon or Prime is likely to 

improve chances of winning the Buy Box. 

Hausfeld & Co LLP, a UK firm that specialises in 

collective competition law actions, announced 

on 20 October 2022 that it was launching a 

competition law claim against Amazon because 

of its Buy Box. The claim reported by Hausfeld is 

based on an abuse of Amazon’s dominant position 

through its use of a self-favouring algorithm. 

The claim, which has been brought to the 

Competition Appeal Tribunal (CAT) in the UK, is 

grounded on Section 18 of the UK Competition Act 

1998 and Article 102 of the Treaty on the Functioning 

of the European Union. Section 18 of the UK Act 

provides that conduct by an organisation which 

amounts to the abuse of a dominant position in a 

market is prohibited if it may affect trade within the 

United Kingdom. Article 102 prohibits such abusive 

conduct in the EU. 

What is the Buy Box?
The Amazon Buy Box, also known as the ‘Featured 

Offer’, is located to the right-hand side of an 

Amazon product detail. It allows the consumer 

to add the product in question to their cart or to 

buy the product immediately. There is an obvious 

benefit to the seller in that it prompts the consumer 

to purchase immediately. Figures show that 

consumers are more likely to purchase products 

that display the Buy Box option. 

Amazon Buy Box Case: 
Pay No Attention to that 
Man Behind the Curtain 
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Other investigations into 
Amazon’s algorithm
When this claim issued in November to the UK’s 

Competition Appeal Tribunal, Amazon was being 

investigated by the UK’s Competition and Markets 

Authority (CMA) relating to its business practices 

specifically “the way that non-public third-party seller 

data may be used within Amazon’s retail business, 

how Amazon sets criteria selecting which product 

offer is placed within the ‘Buy Box’ and which sellers 

can list products under Amazon’s ‘Prime label’ on its 

Marketplace in the UK.” 

In addition, the European Commission have 

commenced a formal competition law 

investigation, its second, into the possible 

preferential treatment of Amazon’s own retail offers 

and those of marketplace sellers that use Amazon’s 

logistics and delivery services. 

Executive Vice-President Margrethe Vestager, 

the Commissioner for Competition in charge of 

competition policy, said: 

“…data on the activity of third party sellers should 

not be used to the benefit of Amazon when it acts 

as a competitor to these sellers. The conditions of 

competition on the Amazon platform must also be 

fair.  Its rules should not artificially favour Amazon’s 

own retail offers or advantage the offers of retailers 

using Amazon’s logistics and delivery services. With 

e-commerce booming, and Amazon being the leading 

e-commerce platform, a fair and undistorted access to 

consumers online is important for all sellers.”

In the Commission’s press release it is noted that 

the Commission will investigate whether the criteria 

that Amazon sets to select the winner of the “Buy 

Box” and to enable sellers to offer products to Prime 

users, under Amazon’s Prime loyalty programme, 

lead to preferential treatment of Amazon’s retail 

business or of the sellers that use Amazon’s logistics 

and delivery services.

Comment
The online rumour mill suggests that Amazon will 

try to reach a compromise with the Commission 

by offering a second Buy Box. Whilst this outcome 

may please the CMA, the CAT UK claimants, it is 

likely that the collective claimant action in the UK 

will proceed unless a satisfactory financial offer 

is made. However, it can only be presumed that 

Amazon will have learned something from the fate 

of the Wizard in the Wizard of Oz, and keep prying 

eyes from peeping behind the curtain and seeing 

their algorithm at work.
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How was the research 
done?
The researchers used a mix of approaches 

including:

1. Examining three AI applications for children 

through the lens of children’s rights, looking at 

privacy, possible algorithmic discrimination and 

lack of fairness

2. Organising two workshops with children 

and young people, and three workshops 

with policymakers and researchers in AI and 

children’s rights, which revealed that each 

group prioritised different concerns

3. Reviewing policy initiatives for AI and children’s 

rights of major international organisations 

and noting they identified similar risks and 

opportunities but had differing goals and 

priorities

Key requirements 
The report found that key requirements to develop 

trustworthy AI will be driven by engagement 

between stakeholders and addressing knowledge 

gaps when children interact with AI.

In our course of work acting for healthcare 

providers and, in particular, professionals working 

with children and vunerable adults, we are often 

told of risks and misgivings around AI algorithms 

and how they direct content to these groups. The 

European Commission’s Joint Research Centre 

(JRC) has reported on how this and other types of 

concerns might be addressed at a policy level.

The JRC employs scientists to provide independent 

scientific advice and support to EU policy. In 

early 2022, they published a report on Artificial 

Intelligence and the Rights of the Child. They found 

that AI based internet and digital technologies 

offer many opportunities but if not properly 

designed and used could affect rights to protection, 

participation, education, and privacy. They don’t 

address risk to vulnerable adults, but we think the 

issues raised are applicable across both groups.

AI and Children and 
Vulnerable Adults
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What makes AI 
trustworthy?
According to the JRC report this requires:

1. Empowering children and their carers to have 

control over the way their personal data is used 

by AI tech

2. Explaining AI systems in child-friendly language 

and in a transparent manner

3. Holding AI actors accountable for the proper 

functioning of the systems

4. Absence of discriminatory biases in the data or 

algorithms they rely on

How do you address this 
and what does effective 
engagement mean?
1. The requirement at policy level is to design 

participation approaches involving children, 

researchers, policymakers, industry, parents, 

and teachers allowing them to define common 

goals and to build child-friendly AI by design

2. Including under-represented groups which 

would promote fairness and mitigate 

discrimination

3. Creating frameworks and toolkits, 

incorporating aspects such as personal data 

protection and risk assessment, which would 

help guide design and evaluation of child-

friendly systems

Knowledge gaps – How do 
you fix this?
There is limited scientific evidence on the impact 

of AI on children and the report also identifies 

knowledge gaps that need to be addressed,  

such as: 

1. Research on the impact of AI tech on children’s 

cognitive and socio-emotional capacities 

2. Schools’ preparation of children for a world 

transformed by AI technology and the 

development of their competences and literacy, 

and 

3. Development of AI-based systems that are fit 

for particular children’s cognitive stage

Next steps 
The report will be used to support the 

implementation of EU strategies such as the  

EU strategy on the rights of the child, the  

EU Strategy for Better Internet for Children (BIK+), 

and the proposed EU AI Act.

Conclusion 
The challenge for those working with children 

and vunerable adults remains both in educating 

themselves and passing on that education to those 

they work with, as well as reporting and feeding 

back their experiences to industry and regulators.
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Several EU Member States are already pursuing 

their own AI civil liability strategies. Without EU-

level legislation there is a risk of fragmentation, 

with different rules and procedures for AI cases in 

different Member States. This has the potential to 

result in increasing levels of legal uncertainty for 

businesses which could in turn lead to increased 

costs, especially for SMEs trading across borders 

with limited access to in-house legal and  

technical expertise. 

A developing EU AI 
framework
The Proposal forms part of a wider suite of EU 

legislation designed to regulate AI:

 • The proposal for an AI Act: a horizontal piece of 

safety legislation that would apply to AI systems. 

The AI Act sets out various safety requirements 

for AI systems using a risk-based classification 

system. The majority of these requirements such 

as those relating to transparency, oversight, 

cybersecurity and data governance are 

addressed to so called ‘high-risk systems’ e.g. AI 

systems that are intended to be used as a safety 

component of a product or are themselves 

products regulated under EU legislation 

covering a list of specific sectors including toys, 

radio equipment and medical devices). It would 

also restrict the use of AI for certain purposes 

such as biometric scanning and social scoring

The EU Commission has published a proposal for 

an AI Liability Directive that would form part of a 

growing body of legislation aimed at regulating 

AI systems in the EU. We provide a short overview 

and highlight some of its key features.

As AI adoption continues to accelerate across 

the EU, civil liability rules relating to damage 

that is traceable back to AI systems remain 

underdeveloped and unclear. A proposal for an 

EU Artificial Intelligence Liability Directive (the 

Proposal) therefore aims to harmonise certain 

aspects of fault-based EU civil liability frameworks 

as they apply to AI. In this short overview, we 

explain how the Proposal fits with other existing 

and planned EU legislation aimed at regulating AI 

and highlight its most notable features.  

Background
As stated in the text of the Proposal, current 

national liability rules are ill-equipped to handle 

cases involving AI-enabled products and services. 

Hallmark characteristics of AI systems like opacity, 

complexity and autonomy can make it particularly 

difficult and expensive for claimants to establish 

who to sue and then prove how that liable person 

is to blame for the damage they have suffered. 

In response, national courts in EU Member States 

need to adapt how they apply existing civil liability 

rules in order to achieve a just result in certain 

cases involving AI. 
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The recitals to the Proposal make clear that such 

orders for disclosure should be proportionate, 

such that only the relevant parts of records 

needed to prove non-compliance should 

be disclosable, and the legitimate interests 

of all parties, as they relate to trade secrets 

or confidential information, should remain 

protected

 • Rebuttable presumption of causation: the 

Proposal also makes provision for a presumption 

of causal link in the case of fault, which can 

trigger if a number of criteria are satisfied. 

Firstly, the claimant needs to demonstrate a 

fault on the part of the defendant. This can be 

an instance of non-compliance with a duty of 

care laid down in EU or national law. In the case 

of high-risk systems, non-compliance with the 

requirements of the AI Act would constitute such 

a fault. Secondly, the claimant would need to 

show that it was ‘reasonably likely’ that the fault 

had influenced the AI-system output in question, 

or lack thereof. Thirdly, the claimant would still 

need to demonstrate that the output, or lack of 

an output, caused the damage complained of. 

The presumption also distinguishes between 

claims brought against providers and users of 

high-risk systems, and defendants may prevent 

the presumption from triggering in cases 

involving high-risk systems where they could 

demonstrate that the evidence and expertise 

needed for the claimant to prove a causal link is 

already available

The Proposal will now undergo review by the 

European Parliament and the Council as part of 

the EU Ordinary Legislative Procedure.  During that 

process, stakeholders are encouraged to assess 

how any revisions or amendments incorporated 

into the Proposal would impact on their product 

portfolios were they to become law, and what 

steps would need to be taken as a result. Once 

adopted, the AI Liability Directive will also need 

to be transposed into national law. Companies 

and individuals that stand to be affected should 

prepare to contribute to any public consultations 

that are established as part of that process. 

 • The proposal for a revised Product Liability 

Directive (PLD): updated legislation designed 

to modernise the existing no-fault strict liability 

regime for products. The revised PLD would 

expand the definition of ‘product’ to include 

software and extend the criteria for assessing 

‘defectiveness’ to include a product’s ability 

to learn after deployment. This proposed 

legislation would also introduce rebuttable 

presumptions where a claimant faced ‘excessive 

difficulties’ in proving defectiveness and/or 

causation of damage with the need to explain 

the inner workings of an AI system referred to 

as a specific example where such presumptions 

may trigger

The Proposal complements both of these pieces of 

legislation by providing targeted and proportionate 

measures designed to ease a claimant’s burden of 

proof in fault-based claims involving AI systems (as 

opposed to no-fault claims under the PLD). 

Key features of the 
Proposal 
The Proposal does not seek to alter well established 

concepts forming part of existing national civil 

liability systems such as ‘fault’ or ‘damage’. Instead, 

it seeks to address the burden-of-proof issue in way 

that interferes as little as possible with different 

national liability regimes. It proposes to do this 

using two legal tools:

 • Access to evidence: those seeking 

compensation would have an opportunity to 

obtain information on high-risk systems that 

must be recorded and documented under 

the AI Act. These requests would need to be 

“supported by facts and evidence sufficient to 

establish the plausibility of the contemplated 

claim for damages”. The requested evidence 

would also need to be at the addressee’s 

disposal. This measure would be open to 

‘potential claimants’ who could request a court 

to order the disclosure of relevant evidence in 

advance of submitting a claim for damages. 

AI Review 2022
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listed must be a natural person. In September 2022, 

Dr Thaler filed a request for a combined petition 

for panel rehearing and rehearing in front of all the 

judges of the same court, which was subsequently 

refused. Dr Thaler’s lawyer, Ryan Abbott, has 

stated that they “disagree with the Federal Circuit’s 

holding” and plan to appeal to the Supreme Court.

Similar DABUS applications are now internationally 

renowned as having been rejected in several 

jurisdictions including in the UK, Australia, and by 

the European Patent Office. The general consensus 

is that an inventor designated in a patent 

application must be a natural person and cannot 

be a machine.

Dr Stephen Thaler first challenged the view that a 

machine could not be named as inventor under 

patent law in 2018 when he submitted patent 

applications in several jurisdictions naming 

DABUS as the inventor. Significantly, while DABUS 

was indicated to be the inventor on the patent 

application, Dr Thaler identified himself to be 

the patentee by virtue of his ownership of the AI 

machine. According to Thaler, these decisions of 

the courts and IP offices rejecting his applications 

create a “donut-shaped hole in the patent system” 

because if a machine invents something without 

human involvement you cannot claim to be the 

inventor. In fact, Thaler has argued that he would 

“become a criminal” if he were to do so, and the 

result would be increased orphan patents leaving 

new technology without any ownership.

Can a machine be considered the inventor of a 

patent? No, according to the recent decision of the 

US Court of Appeals for the Federal Circuit in Thaler 

v Vidal. The federal court noted that although the 

US Patent Act does not define the term ‘individual’, 

in Mohamad v. Palestinian Auth.,the US Supreme 

Court explained that when used “[a]s a noun, 

‘individual’ ordinarily means a human being,  

a person.”

In his initial application to the United States Patent 

and Trademark Office (USPTO) Thaler listed DABUS 

(Device for the Autonomous Bootstrapping Unified 

Science) as the sole inventor in his applications. 

Thaler argues that that he did not contribute to the 

conception of these inventions and that any person 

having skill in the art could have taken DABUS 

output and reduced the ideas in the applications 

to practice. These applications were rejected by the 

USPTO as incomplete. 

On receipt of the rejection from USPTO Dr Thaler 

issued proceedings in the federal district court in 

Virginia. The District Court affirmed the USPTO’s 

decisions holding that DABUS could not be named 

as inventor because the US Patent Act requires 

that the definition of ‘inventor’ be limited to natural 

persons and Congress intended as such. This was 

appealed to the US Court of Appeals for the Federal 

Circuit which upheld the District Court’s decision. As 

noted above, the federal court focused on statutory 

interpretation and took a textualist approach, 

finding that under the US Patent Act, the inventor 

No Ghost in the  
Machine – An Update  
on AI Ownership
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In Commissioner of Patents v Thaler, the Australian 

Full Court held that it was a “legal impossibility” for 

an AI intelligence system called DABUS to be named 

as an inventor of a patent, reversing the lower 

court’s decision to the contrary and becoming 

the latest jurisdiction to reject Dr Stephen Thaler’s 

patent applications.

Proceedings are still ongoing in the related UK case 

of Thaler v Comptroller (Thaler UK). In its latest 

Court of Appeal decision, Lady Justice Elisabeth 

Laing asserted that “[a] patent is a statutory right 

and it can only be granted to a person”. The Court 

of Appeal held by a two to one majority that the 

DABUS machine had no right to be named inventor 

of a patent, upholding the decisions of the UK 

Intellectual Property Office. In August 2022, the UK 

Supreme Court granted the plaintiff leave to appeal 

and it has been reported that the Supreme Court 

will hear the case in March 2023.

For copyright protected works, the issue of who 

owns the copyright in an AI or computer-generated 

work is clearly set out under UK and Irish law as 

the person by whom the arrangements necessary 

for the creation of the work are undertaken. For 

patents, the distinction between a patent owner 

and an inventor both of which have certain rights 

under the relevant patent legislation are questions 

of law. These questions must both be addressed 

and go beyond a mere consideration of who might 

own the intellectual property concerned. It is not 

enough for the patent to belong to the person 

who owns the relevant machine that invents or 

who makes the necessary arrangements for the 

invention to be created, as was the case for  

Dr Thaler.

We will consider how a similar DABUS application 

would be treated under Irish law, and the issues 

that arise with AI ownership.

AI generated or assisted 
inventions
It is likely that the Irish courts would adopt a similar 

approach to the majority decision in the Thaler UK 

Court of Appeal case. A strong argument could 

be made for the Patents Act 1992 (as amended) 

(the Act), similar to the legislative position in the UK 

under the Patents Act 1977, implicitly precluding an AI 

machine from being an ‘inventor’. Section 16 of the 

Act states that a patent can belong to the inventor 

or his ‘successor in title’. Regarding this latter phrase, 

in the UK in Thaler, Lady Justice Laing stated that “[o]

nly a person can have a successor in title”. Therefore, 

a machine cannot be an ‘inventor’ in the legal sense. 

This would likely be followed in Ireland.

The characterisation of who an inventor can be for 

a patentable invention is addressed in Section 17 of 

the Act which provides for the applicant for a patent 

identifying the person or persons whom he believes 

to be the inventor or inventors within a prescribed 

period, and should he fail to do so, the application 

shall be deemed to be withdrawn. 

In contemplating a similar provision under UK law, 

a distinction was made in Thaler UK between the 

incorrect but good faith (bona fide) identification of 

a person as inventor or the failure to identify such 

a person as inventor on the one hand, and, on the 

other, what Dr Thaler was seeking to do – that of 

positively asserting that there was no such person. 

Apart from failing to meet the requirements of the 

provision, the assertion by Dr Thaler that there was 

no such person was tantamount to saying that the 

inventor was not a person. As such, he could have 

no property in the invention under the legislation. 

Without an identifiable inventor, who must be a 

natural person, the patent will be refused or deemed 

withdrawn as was the case in the Australian and UK 

cases above. 

Section 9 of the Act provides that patentable 

inventions must be new and involve an inventive 

step. In addition, Section 3 states that an invention 

shall be considered as involving an inventive step if, 

having regard to the state of the art, it is not obvious 

to a person skilled in the art. This complicates 

matters when considering how these tests could be 

applied to an AI generated invention. 

Similarly, under EU law, the term ‘inventor’ is not 

defined in great detail under the European Patent 

Convention (EPC). Article 60(1) of the EPC states that 

the “right to a European patent” belongs to the 

“inventor” or “his successor in title”. It also requires as 

part of its application process for the applicant to 

designate an inventor and provide a “given name”, 

“family name” and “full address”, which suggests 

the necessity of a human inventor. 
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Failure to identify the inventor, would render the 

application invalid on the basis that it is lacking 

formalities.

It is important to note that the DABUS decisions 

have been examined solely from the perspective of 

whether the law as it stands permits AI to be named 

as inventor, and there has been little consideration 

as to whether the legislation should allow 

applicants to name AI machines as inventors. 

Policy considerations 
The multiple issues arising from these requirements 

are set out in World Intellectual Property 

Organizations’s Draft Issues Paper on Intellectual 

Property Policy and Artificial Intelligence published 

in 2019:

In the context of AI inventions, what art does the 

standard refer to? Should the art be the field of 

technology of the product or service that emerges as 

the invention from the AI application?

Should the standard of a person skilled in the art be 

maintained where the invention is autonomously 

generated by an AI application, or should 

consideration be given to replacing the person by an 

algorithm trained with data from a designated field  

of art?

What implications will having AI replacing a person 

skilled in the art have on the determination of the prior 

art base?

Should AI-generated content qualify as prior art?

The US Copyright Office and the USPTO published a 

letter on 12 December 2022 in response to a request 

from two US senators to establish a national 

commission on IP issues related to AI. The letter 

highlights the complexity and growing urgency 

in respect of IP issues related to AI. Of particular 

note is that the letter confirms that the USPTO has 

been actively engaged with various stakeholders in 

respect of the US federal courts decision in Thaler 

v Vidal noting that important policy questions and 

decisions surrounding inventorship will continue to 

develop especially as AI systems play a growing role 

in the inventing process.

Balancing act
One of the major policy arguments in favour of 

providing IP protection to AI generated outputs 

is incentivizing the investment and development 

of AI technology. This would be in line with the 

European Union’s mission to make Europe a “world 

class hub for AI”, which would keep pace with other 

economies such as China or the US for instance. 

The advancement of AI technology has been 

described by the World Economic Forum as the 

“fourth industrial revolution”. AI machines are now 

used routinely as part of the inventing process and 

it is likely that with the rapid growth of computing 

power, AI will become major drivers of innovation 

in the future. It is unclear whether AI will play 

such a crucial role for works subject to copyright 

protection. 

One of the concerns that arises when considering 

the patent/copyright protection of AI generated 

outputs is the displacement of human inventors/

authors and the resulting devaluation of human 

outputs by treating both machine and human 

outputs in the same manner.

Unsurprisingly, in a consultation undertaken by 

the UK Intellectual Property Office on AI ownership 

relating to copyright, the creative industry took 

the view that copyright should prioritise human 

creativity over machine creativity.

The primary argument against protection was 

a utilitarian one - that machines do not need the 

same incentives or rewards to create as humans. 

What might take a human author weeks or months 

of skill and labour to create, might take a computer 

program a fraction of a second. But many also 

cited the inherent value that copyright places on 

human creativity. For example, the British Copyright 

Council said that granting copyright protection to 

machines would devalue the fundamental reason 

for copyright – “to protect human endeavour and 

spirit”. 

Intellectual property rights exist to reward 

innovation, while continuing to promote human 

creativity and innovation. Policy makers should 

seek to balance these rights in future decisions. As 

matters stand the legal position is now pretty clear, 

unless there is a legislative amendment.
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Timeline to Date of the 
Development of EU AI Laws 

AI Review 2022

10 April 2018 

Member States sign 
up to cooperate on AI

7 December 2018 

Coordinated plan 
with Member States: 
Boost AI made 
in Europe. All EU 
countries to develop 
own AI strategies by 
mid-2019

1 June 2018 

AI high-level expert 
group (HLEG) 
appointed & AI 
Alliance launched

29 December 2021 

European Central 
Bank publishes 
opinion on AI Act

22 April 2022 

European Parliament’s Committee on the 
Environment, Public Health and Food safety 
publishes opinion on AI Act

14 June 2022 

European Parliament’s 
Committee on 
Industry, Research 
and Energy publishes 
opinion on AI Act

27 June 2022 

Launch of first AI 
regulatory ‘sandbox’ 
in Spain – ‘Bringing the 
AI Regulation Forward’

12 July 2022 

European Parliament’s 
Committee on 
Transport and Tourism 
publishes opinion on 
AI Act

15 July 2022 

EU Council 
Presidency publishes 
Compromise Text on 
the AI Act 

28 September 2022 

Proposal for an 
Artificial Intelligence 
Liability Directive

19 October 2022 

EU Council 
Presidency publishes 
Compromise Text on 
the AI Act 

21 April 2021

European Commission 
publishes Impact 
Assessment of the 
Regulation on Artificial 
Intelligence

29 November 2021 

EU Council 
Presidency publishes 
Compromise Text

2 December 2021 

Committee of the 
Regions publishes 
opinion on the AI Act

24 April 2021

European Commission publishes a Proposal for a 
Regulation laying down Harmonised Rules on AI 
(AIA) and amending certain Union Legislative Acts

7 June 2018 

Horizon Europe 
programme 
proposed: largest EU 
R&I programme

19 February 2020

European Commission publishes White Paper 
aiming to foster a European ecosystem of 
excellence and trust in AI and a Report on the 
safety and liability aspects of AI

21 April 2021

European 
Commission publishes 
Communication on 
Fostering a European 
approach to AI

21 April 2021

European 
Commission publishes 
the 2021 Review on the 
Coordinated Plan on 
Artificial Intelligence

20 October 2020 

Publication of draft 
proposals for rules 
for AI

Q4 2023/Q1 2024 

The AI Act is expected to be enacted in late 2023 or early 2024

18 December 2018

Consultation carried 
out on draft ethics 
guidelines by AI HLEG
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Some systems produce a simple yes/no as to relevance, 

while others give a relevance score (say, on a 0 to 100 

basis) that counsel can use to prioritize review. For 

example, a score above 50 may produce 97% of the 

relevant documents, but constitutes only 20% of the 

entire document set. 

Counsel may decide, after sampling and quality 

control tests, that documents with a score of below 

15 are so highly likely to be irrelevant that no further 

human review is necessary. Counsel can also decide 

the cost-benefit of manual review of the documents 

with scores of 15-50.”

Compliance with discovery 
– A balancing act 
Irish courts have long accepted the use of 

technology-assisted tools to reduce the burden in 

large-scale discovery operations.   

Judge Clarke endorsed the use of search tools as 

a means of reducing the number of documents 

that require physical review, provided that a party 

acts in good faith (bona fide), in Thema Intl. Fund v 

HSBC Inst. Trust Services (Ireland) Ltd.3 Referring to 

the balancing exercise involved in discovery Judge 

Clarke noted the following:

What is e-discovery?
E-discovery is the process by which traditional 

discovery, a process in litigation whereby the 

parties exchange and review potentially relevant 

documents, has been increasingly automated 

through the use of AI and specifically, Technology-

Assisted Review (TAR). TAR was first approved in 

Ireland by Judge Fullam in Irish Bank Resolution 

Corp. v Quinn1 – TAR combines predictive coding, a 

technology which produces a relevance score for 

documents using algorithms, with human expertise. 

The steps involved in TAR were set out by US Judge 

Andrew Peck in Da Silva Moore v. Publicis Groupe  

et al2, as follows: 

“Unlike manual review, where the review is done by the 

most junior staff, computer-assisted coding involves a 

senior partner (or [small] team) who review and code 

a “seed set” of documents. The computer identifies 

properties of those documents that it uses to code 

other documents. As the senior reviewer continues to 

code more sample documents, the computer predicts 

the reviewer’s coding. (Or, the computer codes some 

documents and asks the senior reviewer for feedback.) 

When the system’s predictions and the reviewer’s 

coding sufficiently coincide, the system has learned 

enough to make confident predictions for the 

remaining documents. Typically, the senior lawyer (or 

team) needs to review only a few thousand documents 

to train the computer. 

AI in e-Discovery –  
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“It needs to be recalled that there is, in reality, a 

balancing exercise involved here. The whole reason 

for a search, of the type with which I am concerned, 

is that the most time consuming and costly part of 

the process is the physical review of the remaining 

documents (that is those remaining after the selection 

process) by trained lawyers on a document by 

document basis. Clearly the selection process will not 

have achieved its end if it does not significantly reduce 

the number of documents that need to be subjected 

to that costly direct review. If too many documents 

remain for review which turn out not to need to be 

discovered (so called false positives), then the cost and 

time of discovery will unnecessarily be lengthened. The 

whole point of narrowing the universe by means of key 

word searches is to reduce the number of documents 

that require direct personal review. If the key words 

are too wide, then the selection process will not do 

that job. If the key words are too narrow (or, perhaps, 

deliberately or inappropriately skewed), then same 

is likely to enhance the risk of false negatives. Some 

reasonable balance has to be achieved between  

those two ends”

Judge Clarke’s approach was also approved by 

Judge Quinn in Kelland Homes Ltd v Ballytherm Ltd.4 

Why is e-discovery 
significant?
In a profession where billable hours are all-

important, e-discovery can offer a more efficient 

option in terms of both time and cost when 

compared to lawyers having to read individual 

documents. 

Imagine a large-scale discovery operation without 

the assistance of artificial intelligence – with a 

universe containing five terabytes of documents, 

roughly 375 million pages. Each lawyer now has 

75 million documents to review, which at a rate of 

50 documents per day, will take 1.5 million days to 

complete. Now imagine 500 lawyers were assigned 

such a review, and they worked exclusively on the 

discovery, allowing them to review 500 documents 

a day. 

It will now take 500 lawyers only 1500 full work-days 

to complete the review, or just over 4 years if they 

work every single day without pause.

The reason for this exponential increase in the 

size of document universes is that they can 

now contain potentially millions of emails, text 

messages, WhatsApp messages, videos, telephone 

calls and more, between thousands of individuals, 

whereas previously only paper documents were 

discoverable.

In the Thema case Judge Clarke noted the growing 

concern of the costs of discovery in complex 

litigation which typically can amount to 50% of the 

total cost of litigation. The judge also observed 

that the addition of time to comply with discovery 

can end up prolonging the time until the case can 

commence. 

What can e-discovery  
achieve?
E-discovery software can be used to drastically 

ease the discovery burden through machine 

learning. Machine learning such as TAR is a form 

of artificial intelligence which allows computers 

to learn something that they have not been 

specifically programmed to do, through making 

educated guesses. For instance, once the software 

knows that certain combinations of words or 

phrases in a document are relevant, it can teach 

itself to mark those documents as relevant to a 

discovery category. Quality control can also be 

facilitated, whereby lawyers review a randomly 

selected batch of documents deemed to be 

relevant or not relevant by the software and 

consider whether any further refinement of the 

software should be made. 

Another advantage of TAR is that by definition, 

it is not susceptible to human error. It will not 

make a mistake or fail to observe a crucial piece 

of information that a human might overlook.  A 

certain degree of human input is still required 

however, and e-discovery is not yet a magic bullet 

for large discovery projects. 

AI Review 2022
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Humans are better able to grasp context than 

software can and may use information which is 

not in the document universe to assess relevance. 

Nevertheless, technology is constantly improving.

What advances are being 
made?
As with all technology, AI for discovery is advancing. 

For example, work is ongoing to make software 

able to:

 • Redact certain words (for example, a 

name) from audio or video correspondence 

automatically

 • Recognise communications that are out of 

character or are using coded language

 • Identify patterns not obvious to the human 

eye, such as an unusually high number of 

communications between certain people in a 

given timeframe

 • Protect sensitive data in line with GDPR 

requirements

Additionally, AI can be used in a pre-discovery 

phase of litigation to show lawyers the potential 

strengths and weaknesses of the document 

universe in their case and to inform their advice 

to the client going forward. It can also be used for 

non-contentious regulatory investigations and 

Freedom of Information (FOI) requests. All of this 

automation will continue to make lawyers’ lives 

easier by freeing up resources and accelerating 

the discovery review, in addition to being cheaper 

for clients. Ireland is already considered a leader in 

e-discovery, having been much quicker to embrace 

TAR than the legal profession in the United States, 

while the discovery phase of litigation is markedly 

different in Civil Law jurisdictions. 

Conclusion
All things considered, TAR will not yet entirely 

replace humans in the discovery process. 

However,  the relentless advancement of the 

design and capabilities of the software will make 

it an increasingly vital tool in the lawyer’s toolbox 

when working on the sort of enormous discovery 

universes that exist today. 
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Top 10 Guidance  
for AI 2022

3 Euractiv, Making the AI Act work for SMEs:  

The EU tries to square the circle

2 The European Commission,  

First regulatory sandbox on Artificial Intelligence presented

9 Politico, Robo-cop:  

EU wants firms to be held liable for harm done by AI

4 Euractiv, EU Council nears common position  

on AI Act in semi-final text

5 Euractiv, Last-minute changes to EU Council’s  

AI Act text ahead of general approach

6 Euractiv, AI Act: EU presidency makes final tweaks  

ahead of ambassador’s approval

10 Politico, Hungry for rules:  

Spain to test Europe’s artificial intelligence law ahead of time

1 The European Commission, Liability Rules for Artificial Intelligence:  

the European approach to artificial intelligence (AI) will help build  

a resilient Europe for the Digital Decade where people and  

businesses can enjoy the benefits of AI

AI Review 2022

7 Euractiv, The US unofficial position on  

upcoming EU Artificial Intelligence rules

8 Standford University,  

The 2022 AI Index Report

https://www.euractiv.com/section/digital/news/making-the-ai-act-work-for-smes-the-eu-tries-to-square-the-circle/
https://digital-strategy.ec.europa.eu/en/news/first-regulatory-sandbox-artificial-intelligence-presented
https://www.politico.eu/article/artificial-intelligence-european-commission-ai-liability-directive/
https://www.euractiv.com/section/digital/news/eu-council-nears-common-position-on-ai-act-in-semi-final-text/
https://www.euractiv.com/section/digital/news/last-minute-changes-to-eu-councils-ai-act-text-ahead-of-general-approach/
https://www.euractiv.com/section/digital/news/ai-act-czech-eu-presidency-makes-final-tweaks-ahead-of-ambassadors-approval/
https://www.politico.eu/article/hungry-for-rules-spain-to-test-europes-artificial-intelligence-law-ahead-of-time/
https://commission.europa.eu/business-economy-euro/doing-business-eu/contract-rules/digital-contracts/liability-rules-artificial-intelligence_en
https://www.euractiv.com/section/digital/news/the-us-unofficial-position-on-upcoming-eu-artificial-intelligence-rules/
https://aiindex.stanford.edu/report/


Artificial Neural Network: refers to a network of 

“neural” layers that are used to allow software 

to mimic the processes of the human brain. 

For example, when Google Images needs to 

tailor its search results to decide whether or not 

a dog is in an image, the neural network will 

consider, in nanoseconds, various elements and 

characteristics of the image, including for example, 

the arrangement of pixels, instances of light and 

shadow, notable shapes and even whether or not  

s/he will have pointy or floppy ears, before making 

a final decision. 

Autonomous Mode: refers to the capability of AI 

software to operate independently without direct 

human input. Examples of autonomous AI includes 

robots covering deep sea and space exploration, 

deep learning in medical diagnosis and of course, 

driverless cars. 

Big Data: refers to unique datasets which are so 

large or complex that traditional data processing 

applications are inadequate to deal with them. 

Examples include financial services using big data 

analytics software to detect suspicious transactions 

in the prevention of money laundering, or cutting-

edge meteorological models, like IBM Deep 

Thunder, forecasting weather patterns through 

high performance computing of big data.

Advanced Analytics: is the autonomous or semi-

autonomous examination of data or content. 

It is used to analyse data, make predictions, 

or generate recommendations. For example, 

advanced analytic techniques may include those 

such as data/text mining or machine learning. 

Artificial Intelligence (AI): broadly refers to the 

ability of computing technologies and software to 

simulate human cognition and learning. AI enables 

machines to perform tasks normally requiring 

human intelligence, allowing software to learn, 

reason, interact, and engage in sensory perception 

and understanding. While there is no universal 

definition, AI technologies have become ubiquitous 

in modern life – from Siri, to tailored Spotify or 

YouTube recommendations, to driverless cars. 

Algorithm: is an unambiguous set of mathematical 

rules to solve a class of problems which is the key to 

enabling AI software to problem-solve. For example, 

if you need to get from A to B on Google Maps, an 

algorithm exists within the software that will help 

you work out the fastest route taking into account 

things like congestion, etc.

AI Jargon Buster  
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Black Box AI: is any AI system whose inputs and 

operations are not visible to the user.  

Blockchain: refers to a system of secure data 

storage in which digital transactions made using 

a cryptocurrency (e.g. Bitcoin) are stored as 

encrypted “blocks” of data in a secure linear “chain” 

which is maintained across several computers 

within a network. 

Chatbots: are “chat robots” that converse with 

human users through text or voice commands, 

commonly used by websites and online services to 

mimic human contact for customers.

Data Mining: refers to the analysis of datasets in 

order to identify new patterns. 

Deep Learning: refers to the ability of AI 

algorithmic software to recognise patterns within 

a neural network by extracting features from large 

datasets, thereby allowing it to closely resemble 

human intelligence. 

Internet of Things (IoT): refers generally to the 

interconnectivity of devices via the Internet which 

enables them to freely send and receive data 

between them, e.g. physical health sensors and 

activity trackers in the healthcare sphere. 

Machine Learning: refers to the processes by 

which machines and AI algorithmic software “learn” 

by example and/or teach themselves to recognise 

patterns or reach set goals without being explicitly 

programmed to do so.

 

Robotics: refers generally to the branch of 

scientific technology focused on the manufacture 

and design of “robots” which simulate human 

intelligence and actions. Think C-3PO, but bear in 

mind that robotic sentience is still a long-way off 

and most robotics in use today are focused on 

repetitive tasks such as welding and assembly.

 

Weak versus Strong AI: weak AI, otherwise known 

as “narrow” AI, is a type of artificial intelligence 

that can perform certain tasks confined to a 

specific area. Whereas strong AI can perform a 

variety of functions and can even learn and think 

like humans do. The AI that is available today is 

considered to be weak AI.

Machine Learning Bias: refers to the assumptions 

made in the machine learning process that can 

produce systematically prejudiced results.

Responsible AI: is an umbrella term that 

encompasses the ethical and business choices 

made by organisations in the adoption of AI 

technology.

Machine Translation: refers to the algorithmic 

translation of text without any human involvement.

Machine Intelligence: is a broad term that 

encompasses a variety of learning algorithms 

including deep learning and machine learning.
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to provide practical solutions to complex  
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“Second to none in the sector. I would  
rate MHC higher than many London Magic 
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