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The Duties of a Process 
Advisor in the Rescue of 
Small Companies
Frank Flanagan and Judith Riordan*
The legislation does not spell out the duties of a process 
advisor in the rescue of small companies. Accordingly, they 
will fall to be determined by the courts. This is somewhat 
unfortunate as the rescue process, commonly referred 
to as “SCARP”, is designed to minimise the involvement 
of the courts, so the parameters may remain unclear for 
some time.

SCARP
The Companies (Rescue Process for Small and Micro 
Companies) Act 2021 provides an alternative rescue 
process to examinership for small and micro companies. It 
is intended to be cheaper and quicker than examinership. 

To achieve the intended efficiencies, the process advisor 
in SCARP has a significantly expanded role from that of 
an examiner. In particular, in SCARP, the process advisor 
also has the role of the independent expert and part of the 
role of the court in examinership.

Does the enhanced role of the process advisor place 
an enhanced duty on him or her? In our view it must do. 
Although the extent to which that duty may be enhanced 
remains to be seen. 

However, even leaving aside the fact that there is no 
independent expert in the process, where the process 
advisor supplants much of the court’s role in examinership, 
we are of the view that he or she has an enhanced duty 
to have regard to the purpose of the legislation and all 
relevant facts and to disregard all irrelevant facts.

The Position in Examinership
The SCARP legislation does not extensively set out 
the duties imposed on process advisors. However, the 
examinership legislation is not terribly specific in that 
regard either. Accordingly, it is instructive to consider some 
of the case law relating to examinership.

In relation to the broad duties of examiners, the courts 
have held: 

“In general terms, an examiner must act honestly, 
reasonably, and with the fullest candour to the 
court in respect of all matters which, on objective 
criteria, could be material.”1

In Re Wogan’s (Drogheda) Ltd,2 the court found that the 
examiner was in breach of his duties, or in the alternative, 
had behaved improperly, by, amongst other things: 

• failing to take reasonable steps to ensure that the
court was not misled;

• failing to inquire into the extent of, and inform
the company’s solicitors of, under-the-counter
payments to employees;

• failing to bring to the court’s notice that the
company’s statement of affairs was incorrect; and 

• failing to report adequately to the court on legal
problems raised by directors’ guarantees and the 
manner in which he dealt with them.

In Re Missford Ltd,3 the independent accountant’s report 
raised the possibility that the examiner might become 
aware of issues relating to fraudulent or reckless trading. 
Kelly J. held, in refusing to confirm the appointment of 
an examiner, that the examiner would be under a duty to 
conduct an inquiry into the possibility of reckless trading, 
and given the length of time required to conduct such an 
inquiry and any proceedings that might ensue, that simply 
could not be completed during the period of examinership.

In Re Traffic Group Ltd,4 Clarke J. (as he then was) 
stated:

“5.4 It is important to note that [examinership] 
is not designed to immunise the principals or 
shareholders of a company from the consequences 
of the company concerned getting into financial 
difficulties. The value which shareholders may 
have in a company (whether they are involved 
in its management or not) may, in practice, 
be extinguished or greatly diminished by bad 
judgment in investing in the company in the first 
place, by bad management (either on the part 
of the investors themselves or those whom they 
trusted to run the company) or, indeed, plain bad 
luck. Whatever may be the cause, it does not 
seem to me that it is any part of the purpose of 
the [Companies (Amendment) Act 1990] to solve 
the difficulties of such shareholders howsoever 
those difficulties may have arisen. If the Act were 
so designed it might well give some truth to the 
verse penned at the time of the introduction of 
limited liability companies into our legal scheme, 
which suggested that such companies amounted 
to a conspiracy by gentlemen (and at the relevant 
time it almost always would have been gentlemen 
or those who claimed to be such) whereby they 
met together to decide by how much they would 
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5.5 It is clear that the principal focus of the 
legislation is to enable, in an appropriate case, 
an enterprise to continue in existence for the 
benefit of the economy as a whole and, of equal, 
or indeed greater, importance to enable as many 
as possible of the jobs which may be at stake in 
such enterprise to be maintained for the benefit of 
the community in which the relevant employment 
is located. It is important both for the court and, 
indeed, for examiners, to keep in mind that such 
is the focus of the legislation. It is not designed to 
help shareholders whose investment has proved to 
be unsuccessful. It is to seek to save the enterprise 
and jobs.”

In Re Ladbrokes (Ireland) Ltd,5 Cregan J. held that the 
standard of review to be applied to examiners’ decisions 
by the courts depended on whether the decisions were 
on questions of law or questions of fact, stating:

“106. If it is a question of law then the court must 
determine that question of law by reference to the 
appropriate legal principles.

107. If it is a question of fact, and if there is a
contest about how the Examiner has exercised his 
commercial judgment, then the court should apply 
the criteria in Eircom and Edennote.”

In Re Eircom Ltd,6 Kelly J. noted that examiners are not on 
all fours with insolvency practitioners in the UK but found 
the following passage from The Law of Administrators and 
Receivers of Companies7 persuasive:

“When called upon to review the exercise by 
insolvency office-holders of their powers, the court 
has said that in the absence of fraud it ‘will only 
interfere … if [they have] done something so utterly 
unreasonable and absurd that no reasonable man 
would have done it.’ [Re Edennote Ltd [1996] 2 
BCLC 389]. The question is not whether the court 
would have acted in the same way or would have 
reached the same conclusion as the insolvency 
practitioner. Nor will the resulting transaction be 
set aside where it has established merely that a 
reasonable practitioner may have acted differently 
or reached a different conclusion as long as the 
course of action pursued by the administrator was 
one that a reasonable practitioner could reasonably 
have contemplated. The legal basis for interference 
is the office-holder’s perversity or irrationality. To 
this extent, it can be said that, in exercising his 

powers for their proper purposes, the administrator 
is under a duty to act rationally …

As well as being under a general duty to act in 
the interests of creditors as a whole, the fiduciary 
character of the administrator’s status as agent and 
office-holder means that he must act impartially 
and even-handedly as between different creditors 
and different classes of creditor. In this respect, his 
position is analogous to a trustee who is required 
to hold the balance fairly between income and 
capital beneficiaries. Thus, the administrator 
cannot unduly favour one creditor or one class of 
creditors over another and in the formulation of 
his proposals he cannot be seen to side with any 
particular constituency.”

What Can Be Inferred as Regards the Duties of 
Process Advisors?
First, if the High Court’s decision in Re Traffic Group Ltd 
is applied, then the overriding duty of the process advisor 
is to put forward a rescue plan that:

“enable[s] … an enterprise to continue in existence 
for the benefit of the economy as a whole and, of 
equal, or indeed greater, importance to enable 
as many as possible of the jobs which may be at 
stake in such enterprise to be maintained for the 
benefit of the community in which the relevant 
employment is located. It is important both for the 
court and, indeed, for examiners, to keep in mind 
that such is the focus of the legislation. It is not 
designed to help shareholders whose investment 
has proved to be unsuccessful. It is to seek to save 
the enterprise and jobs.”

Secondly, the process advisor’s duty is to act fairly as 
between creditors and classes of creditors. In summoning 
a meeting to approve a rescue plan, the process advisor 
must set out the effect of the plan and why it is not unfairly 
prejudicial. 

It is submitted that this information must be provided to 
those voting on the rescue plan with the same candour 
and duty of good faith that applies to disclosure to the 
court by examiners. Accordingly, it may be necessary to 
disclose, for instance, the existence of any guarantees, 
and the effect that the rescue plan has on them.

Thirdly, given the absence of supervision by the 
courts, we submit that process advisors owe a duty to 
act quasi-judicially—at least to the extent of considering 
all relevant facts and disregarding irrelevant facts when 
making decisions, such as selecting between alternative 
investments. 

In particular, the fact that the process advisor is selected 
and appointed by the directors should cause process 
advisors to consider very carefully whether the directors 
are obtaining any benefit not available to others from a 
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rescue plan and to make full and fair disclosure of this. This 
is in any event required by s.558U(3)(f) of the Companies 
Act 2014.

Fourthly, there is no duty to seek to preserve the 
interests of the principals or shareholders, which may 
have an economic value of zero. Section 558A(2)(e) of 
the Companies Act 2014 contemplates the possibility of 
shareholders being deprived of their shares in a rescue 
plan. Such mandatory transfers have been approved in 
the context of examinership.8 Accordingly, it is submitted 
that a process advisor ought to give fair consideration 

8 Re Eylewood Ltd [2011] 1 I.L.R.M. 5.

to formulating a rescue plan that impairs the rights of 
shareholders, if it is in the best interests of the company 
or its creditors.

Finally, from Missford and Wogan’s, there appears to 
be a duty on process advisors to investigate possible 
wrongdoing by the company or its directors.9 This would 
likely include matters such as trading recklessly by 
accepting credit when it was clear there was no real 
possibility of the relevant debts being repaid or making 
under-the-counter payments to staff on which tax was 
not properly paid.

9 The process advisor is also under a duty to report offences to 
the Director of Public Prosecutions and the Director of Corporate 
Enforcement pursuant to s.558ZR of the Companies Act 2014.




