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8.00am

Edward Gleeson, Partner & Head of Charities & Not-For-Profit,
Mason Hayes & Curran
8.05am Liz Hughes, CEO, Charities Institute Ireland
Helen Martin, Chief Executive, Charities Regulator
Aisling Fitzgerald, Director, PwC
Niamh Callaghan, Head of Corporate Charities, Mason Hayes & Curran
9:15am Q&A
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Charities Institute Ireland
Building Trust through Compliance
3 December, 2019

Charities Institute Ireland
Cii exists to support and enable charities to create positive social change.
Working with our members we help them professionalise, sustain and grow,
to maximise their impact and change and improve the welfare of others.
Vision
A society that trusts and values charities for the positive contribution they
make to solving challenges in our society.
Mission
To provide leadership in the sector by empowering charities to maximise
their impact, particularly through best practice in governance, finance and
sustainable fundraising management.
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Standards – The Triple Lock
• Best Practice in:
• Governance
• Fundraising
• SORP

• 71 Members ‘Triple Locked’
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Tax
Charitable Donation Scheme
• Worth €40m to the sector annually
• Updated guidelines and supports available https://www.charitiesinstituteireland.ie/sector-news
VAT Compensation Scheme
• Significantly oversubscribed - 1,100 claims, totalling almost €40m
• Monies paid into accounts from 22 October
• Review of scheme with Revenue and Department of Finance
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The impact of cashless payments
Cashless payments
• Tap to donate
• Point of sale units
Legislation
• Street and House to House Collections Regulations, 1962
• Relevant sections of the Charities Act 2009 have yet to be commenced
What next?
• No direct legislation
• Legal grey area – it’s not cash!
• Feedback from sector welcomed
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Employment Trends in the Charity Sector
• A qualitative research programme consisting of 12 one to one interviews. The
interviewees had all worked in the charity sector at a recent stage in their
career. We particularly wanted to focus on career insights they gained from
working in the sector and how it impacted on them personally and
professionally.
• A quantitative survey of charity sector CEOs on the challenges they face in the
area of recruitment and retention in a full employment economy. The survey
will be carried out in December with the results being released towards the
end of January
• Please email christy@charitiesinstituteireland.ie to be included in this
leadership research
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Overview and Current Priorities
3 December 2019

Helen Martin, CEO
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Statement of Strategy 2019 - 2021
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Charities Governance Code
Some key issues identified in recent survey & roadshow:
 Non-complex versus complex charities
 Comply or explain
 Suggested 9 year term limit for charity trustees
 Regularity of charity trustee meetings
 Private benefit
 Consideration of potential synergies
 Compliance Record Form
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Compliance
Concerns & Inquiries
 Average no. of concerns per month is 55
 Over 50% of concerns received in 2018 related
to lack of financial controls and transparency
and other governance issues
 Legitimacy of charities accounted for the
majority of the remaining concerns
 Concerns regarding clothing collections
increased and represented a significant
proportion of the concerns received

What to expect if your charity is the subject of a
concern
 No inference of wrongdoing
 Opportunity for engagement and resolution of
any concerns on voluntary basis where
appropriate
Statutory powers include:
 Section 53 directions
 Section 68 directions
 Intermediate sanctions
 Appointment of statutory inspector
 Application for High Court order
 Section 28 or 32 disclosure
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Priorities for the next 12 months

Launch of phase 2 of new digital platform system.
Charities (Amendment) Bill 2019.
Proposed Accounting and Reporting Regulations.

Realise potential of
new Digital Platform
system

Charities
(Amendment) Bill
2019
&

Charities
Governance Code

Accounting &
Reporting
Regulations
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How Governance is evolving

Aisling Fitzgerald
PwC - Director

How Governance is evolving
How Governance is evolving

The virtuous circle of good governance

Changes our UK colleagues are seeing
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How Governance is Evolving over time
Traditional “procedural” type governance is now presumed rather than “best in class”.
Examples include:

Governance
Code

Accounting
practices
(Charity SORP)

Compliance
with regulation

Policies and
Procedures

Controls
environment

Risk
management

Modern governance is placing more emphasis on softer aspects of governance
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How Governance is Evolving over time
Governance type awards often now focus on “Governance Impact” rather than on “best in
class” annual reports.
2 years ago focus of awards was on “best in class” annual report

Significant number of entries this year in “Governance Impact” category

Compliance is more than “box ticking” …. It is also about “delivering impact” in the sector to
benefit users
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The virtuous circle of good governance
Hard governance:
Legislation
Regulation
Accounting practices
Risk management
Governing documents
Governance Codes
Standards
Policies and procedures

Soft governance:
Values
Culture
Behaviours
People
Diversity
Accountability
Transparency
Stakeholder engagement

Outcomes: Positive impact, improved public trust, greater support for the charity
(Ref: Louise Thompson, UK Chartered Governance Institute)
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What our colleagues in the UK are seeing
UK are ahead in terms of evolvement of
governance code and structures
UK Code 12 years old (3 editions) … now
consulting on 4th edition

Focusing on softer aspects of governance

Big focus on diversity
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What our colleagues in the UK are seeing
Survey by UK Charity Commission found that:
2 in every 3 trustees are men
Average age is 55-64

Adopting diversity targets and reporting on them

Where do we sit with this in Ireland?
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What our colleagues in the UK are seeing
New Guidance on concept of “Lead Trustee” recently launched

Can be useful as long as trustees keep in mind the notion of collective responsibility and

do not abdicate their legal duties by deferring unquestioningly to the board „expert‟.
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What our colleagues in the UK are seeing
Other Hot Topics in UK

Some boards are now in a position where certain trustees are remunerated
(with consent of Charity Commission)

Focus on understanding the difference between tension and conflict in the boardroom
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What our colleagues in the UK are seeing
Tension –v- Conflict

Robust debate

Open
exchange of
information

Passive
aggression

Discomfort

Engagement

Tension

Conflict
Discussion of
difficult issues

Diverse
perspectives

Energy and
momentum
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Emotional responses,
including anger,
frustration, hostility or
disapproval

Questioning

physical behaviours
- leaving the room,
slamming doors,
resigning

Repeating a
point

Overtly interrogative
questioning

Most Common Issues that the MH&C Corporate
Charities Team is currently dealing with
Niamh Callaghan, Head of Corporate Charities, Mason Hayes &
Curran

DublinDublin

London
London

New
New York
York

San Francisco
San Franscisco

Most Common Issues that the MH&C Corporate
Charities Team is currently dealing with
• Mergers
• Reorganisations
• Beneficial Ownership Register
• Governance
• Immigrant Investor Programme
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Mergers
• Why?
• Now required to consider – Core Standard 1.8
• Financial / Strategic / Governance weakness
• Duplication of service and charitable purpose
• If making an approach – put your best foot forward – it‟s a dating game
• Process
• Lots of options regarding structuring of a merger
• Does your charity have the capacity/vires to merge?
• Must be in the best interests of the charity – the Charity Trustees must
consider and resolve
• Discussion, Diligence and Document
• Issues?
• Demanding on time and takes time
• Funding
• Register of Mergers
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Reorganisations
• Why?
• Existing structure no longer “works” for a variety of reasons
• Process
• Most common is a move from an unincorporated association to a company
(usually a CLG)
• Requires a new charity to be established and a transfer of the assets and
liabilities from the unincorporated association to NewCo
• Discuss, Diligence and Document
• Issues?
• Timing
• New CHY; New RCN
• CHY3 and s848A Donations Relief
• Future donations/bequests
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Beneficial Ownership Register
• EU Regulations – aim is to combat money laundering and terrorist financing
• Charities that are companies
• Since end of 2016 – internal beneficial ownership register
• Since 22 Nov 2019 – obligation to file beneficial ownership information
in the Central Register, maintained by the CRO
• Who is a beneficial owner?
• Not a great “fit” for charities
• Charitable Trusts
• Required to maintain and hold an internal beneficial ownership
register
• Public register - Deadline of 10 March 2020
• Opportunity for the sector to engage on this?
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Governance
• Induction specific to each charity
• Review of governing instrument – allows for a very tailored session
• Specific advice depending on the legal structure
• Details of duties and responsibilities by virtue of being a Charity
Trustee
• For s38 agencies – reference to ACS
• Governance Code
• Independent Review of Charity Trustees
• Review of governing instruments
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Immigrant Investor Programme (“IIP”)
•
•
•
•

•
•
•
•
•
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Programme run by INIS
Residency status for non EEA nationals and their families
Individual must be of good character and have min. net worth of €2m
4 investment options; one is an endowment to a charity – a project of public
benefit in the arts, sport, health, cultural or educational field; must be a
registered charity
Total of €27m has been donated to charities in the State under the
endowment option
Charity must have the “vires”
Agents may seek a fee
Charities cannot pay such a fee out of the investment amount
We have seen an increase – HNWs in Hong Kong
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Specific and General Duties
of Charity Trustees

Aisling Fitzgerald & Niamh Callaghan

Specific duties of charity trustees

Register with
CRA and request
Approval of change
Of name

Advise CRA
of any fraud

Specific
duties of
charity
trustees

Proper
books and
records
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File annual
accounts

File annual
report

Comply with
CRA
directives

Specific duties of charity trustees
Accounting considerations impacting on specific duties of trustees
Clearly the scale of responsibilities is significant

Let’s focus on two of the specific duties:
 File annual accounts – good accounting and reporting is a key aspect of a
good system of accountability and governance
 File annual report – the purpose of preparing an annual report is to
discharge the trustees‟ duty in relation to public accountability and
stewardship
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Statutory Duties of a Charity Trustee
Legal duties under the Charities Act 2009
• Register the charity with the CRA
• Request approval of the CRA for any change of name
• Not act as a charity trustee while disqualified
• Disclose to the CRA if theft or fraud has occurred – s59
• Ensure compliance with directions of the CRA
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Offences under the Charities Act 2009
• Knowingly or recklessly providing information to the CRA that is false or
misleading in any material respect
• Carrying out activities in the State without having applied to be registered as a
charity
• Changing the name of the charity without the consent of the CRA
• Holding an unregistered charity out as being registered
• Failing to keep proper books of account

• Failing to prepare annual reports
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Offences under the Charities Act 2009
• Failing to furnish the CRA with an annual report in respect of the charities
activities in each financial year
• Failing to comply with CRA directions in relation to audits
• Acting as a Charity Trustee while disqualified
• Failing to inform the CRA of any grounds for the belief that an offence under the
Criminal Justice (Theft and Fraud Offences) Act 2001 has been committed
• Failing to produce books, documents or records when requested to do so by the
CRA
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Penalties
• Penalties for offences committed under the Charities Act 2009
 Summary conviction: fine not exceeding €5,000 or a term of imprisonment
not exceeding 12 months or both
 Conviction on indictment: fine not exceeding €300,000 or a term of
imprisonment not exceeding 10 years or both
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General duties of charity trustees
Comply with
governance
document

Act with
reasonable care
and skill

Ensure charitable
purpose is for
public benefit

General
duties of charity
trustees

Manage the
charity‟s assets
Ensure
properties are
accounted for
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Act in best
interests of
charity

Make appropriate
investment
decisions

General duties of charity trustees
Accounting considerations impacting on general duties of trustees

Investment governance
Four key headings under which investment governance should be considered
1

What is our investment strategy trying to achieve for our
organisation and our stakeholders?
Are we on track – how do we define on track –
and do our stakeholders understand it?

Structure
2

Outcomes
3

Are we getting value for money, i.e. is our spend driving
results?
How are our providers performing – in line with
what we should expect?
40

Cost
4

Benchmarking

General duties of charity trustees
Assets and properties

• Are you comfortable that all assets owned by the charity are included in the accounts?
• Are there heritage assets.... paintings, works of art etc which may not have been included?
• Have all donated properties been included in the accounts?
• What makes you comfortable that the asset listing in the books is complete?
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Common law/ Fiduciary duties of a Charity
Trustee
Common law/Fiduciary duties of charity trustees
 Not to profit from your position as a charity trustee

 Not to have a conflict of interest
 Act in the best interests of the charity
 Comply with the terms of the governing instrument
 Manage your charity‟s resources responsibly
 Act with reasonable care and skill
 Ensure charitable purpose is for public benefit
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Delegation by a Charity Trustee
Can you delegate your responsibilities?
The principle that a Charity Trustee cannot delegate their responsibilities can be found
in Turner v Corney (1841), as follows:
“Trustees who take on themselves the management of property for the benefit of others
have no right to shift their duty on to other persons; and if they employ an agent, they
remain subject to the responsibility towards their cestius que trust (beneficiary) for
whom they have undertaken the duty”.
If delegating:
 must act in good faith
 take such precautions as are reasonable
 exercise such supervision as is necessary
You remain the “Charity Trustee” – you can delegate tasks but you cannot delegate
responsibility.
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The Governance Code

Aisling Fitzgerald & Niamh Callaghan

CRA Governance Code
CRA Governance Code
• Launched in November 2018
• Charities expected to learn and prepare in 2019
• Full compliance required in 2020
• 1st year of reporting on compliance - 2021
• Compliance Record Form – Charity Trustees to confirm compliance with it
• “10 Steps to Comply” – very useful, but still time and resource heavy to
complete
• If treated as a “box ticking” – a missed opportunity – this exercise should
improve performance of the charity as a whole.
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CRA Governance Code
• Governance Code consists of:
 Six principles of governance which all charities should apply
 Core standards which all charities are expected to apply when putting the
principles into action
 Additional standards that reflect best practice for charities with:
o High levels of income
o Complex organisation and funding structures
o Significant numbers of employees
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The six principles of the Governance Code
The six principles of the Governance Code with accompanying 32 Core Standards
and 17 Additional Standards:
1. Advancing its charitable purpose - 5 Core; 3 Additional
2. Behaving with integrity - 3 Core; no Additional
3. Leading people – 4 Core; 3 Additional
4. Exercising control – 6 Core; 3 Additional
5. Working effectively – 9 Core; 5 Additional
6. Being accountable and transparent - 5 Core; 3 Additional
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New governance code launched by CRA (November 2018)
6 key principles in the code

1

Advancing
charitable
purpose

3

Behaving
with integrity

5

4
Exercising
control
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2

Leading
people

6
Working
effectively

Being
accountable
and
transparent

Governance Code launched by CRA (November
2018)
1. Advancing charitable purpose – 5 Core; 3 Additional
• Core Standard 1.1: Be clear about the purpose of your charity and be able to
explain this in simple terms to anyone who asks.
• Your charity exists to fulfil its charitable purpose, so this is pretty fundamental!
• This encourages compliance with the fiduciary/common law duty to comply with
the terms of the governing instrument
• What action will your charity take to meet this standard?
• Review the charitable purpose as set out in the governing instrument on a
regular basis and NB when taking on a new project
• Consider the external environment in which the charity works, and make
sure that the charity and its charitable purpose is still relevant and achieving
an impact that has a public benefit
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Governance Code launched by CRA (November
2018)
1. Advancing charitable purpose
• Core Standard 1.1: Be clear about the purpose of your charity and be able to
explain this in simple terms to anyone who asks.
• What evidence will your charity give to show the action?
• Display your governing instrument with the charitable purpose identified
• Minutes of meetings where your Charity Trustees consider the charitable
purpose
• Seek consent for any change of purpose
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New governance code launched by CRA (November 2018)
2. Behaving with integrity
One of the core principles of the new governance code is
“Behaving with integrity”
Behaviour of individual charity trustees is very important; they must lead by
example.
The legal duty to act in the best interests of the charity means that charity
trustees must:

be independent and not act in their own personal interest or the interest of other
individuals or bodies.

51

New governance code launched by CRA (November 2018)
2. Behaving with integrity

Conflict of interest
“A conflict of interest is any situation in which a charity trustee‟s personal
interests could prevent them, or even just appear to prevent them, from making a
decision in the best interests of the charity.”

Practical examples of when this might arise:
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•

Loan provided to family member of a trustee

•

Maintenance/construction/painting or other contract awarded to a
company/business owned by a family member of a trustee

New governance code launched by CRA (November 2018)
2. Behaving with integrity

Conflict of loyalty
“A conflict of loyalties is when a charity trustee‟s loyalty to another group could
prevent them, or even just appear to prevent them, from making a decision in
the best interests of the charity.”

Practical examples of when this might arise
Trustee at charity HQ level is also the budget holder and responsible person
for a particular branch or region of the organisation resulting in them acting in
the best interests of the other activity/group they represent rather than in best
interests of charity as a whole
53

Governance Code launched by CRA (November
2018)
3. Leading People – 4 Core; 3 Additional
• Core Standard 3.4: Agree operational policies where necessary, to guide the
actions of everyone involved in your charity.
• Leadership is key in all walks of life, but especially in the charity sector, it is
critically important to have an effective board that provides strategic leadership
to help the charity adopt an appropriate strategy for delivering its aims.
• The Code explains that the most essential resource of any charity is its people.
Charity Trustees are responsible for providing leadership to volunteers,
employees and contractors
• What action will your charity take to meet this Core Standard 3.4?
• Consider the activities and operations of the charity and determine what
policies are required.
• Take advice, where needed, to determine what policies are needed and
what they should say.
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Governance Code launched by CRA (November
2018)
3.

Leading People

• Core Standard 3.4: Agree operational policies where necessary, to guide the
actions of everyone involved in your charity.
• What evidence will your charity give to show the action?
• Minutes of the meeting at which the Charity Trustees consider what policies
are needed.
• Copy of any advice received regarding the need to have certain policies
• Copy of the policies
• Record of when all relevant people within the charity were informed of the
existence and operation of the policy
• Confirmation of where the policy can be located in an easy to access
manner
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New governance code launched by CRA (November 2018)
4. Exercising control
Principle of exercising control is quite wide-ranging
o Encompasses the charity trustees‟ specific and general duties
•

The key standards to be implemented to apply the principle of “exercising control”
include:
o Ensure governing document and legal form are appropriate to its circumstances.
o Comply with all relevant laws and regulations, including any guidelines and directions issued
by the Charities Regulatory Authority;
o Ensure appropriate financial controls are in place in the charity
o Ensure an appropriate insurance policy is in place;
o Ensure an appropriate process is in place for the identification and addressing of risks.

Example:
Situations where a charity is handling cash/funds that belong to service users or residents. What
controls should the board put in place in these circumstances? How should they monitor them?
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Governance Code launched by CRA (November
2018)
5. Working Effectively – 9 Core; 5 Additional
• Core Standard 5.7: Make sure all of your trustees understand: their role as
charity trustees; the charity’s governing document; and this Code.
• Charity Trustees have to work as an effective team, using the appropriate
balance of skills, experience, backgrounds and knowledge to make informed
decisions.
• What action will your charity take to meet this Core Standard 5.7?
• Organise induction training of new charity trustees.
• Provide a letter of appointment for all new charity trustees, which explains
their role, term, expected commitment and responsibilities
• Run refresher courses for all charity trustees to keep them up to date with
compliance
• Ensure all charity trustees have a “pack” of all relevant and required
documents.
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Governance Code launched by CRA (November
2018)
5. Working Effectively
• Core Standard 5.7: Make sure all of your trustees understand: their role as
charity trustees; the charity’s governing document; and this Code

• What evidence will your charity give to show the action?
• Copy induction pack as provided to new charity trustees
• Copy updated sessions provided to all charity trustees
• Copy letter of appointment
• Copy of the main documents that all charity trustees are provided with.
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New governance code launched by CRA (November 2018)
6. Being accountable and transparent
There has been significant focus on the areas of accountability and transparency in
the charity sector over the past number of years.
The governance code notes that:
“it involves being open and transparent about all charity matters”.
“It is about being able to:
o stand over what your charity does and how it does it; and
o justify this to any person or group who queries what your charity has done or
is doing.”
Example:
Charity should prepare full (unabridged) financial statements and ensure they are available to all
stakeholders
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Q&A and Thank you
Niamh Callaghan, Head of Corporate Charities, Mason Hayes &
Curran
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