
PERIODICAL PAYMENT ORDERS IN NORTHERN IRELAND 

 

It should be noted that the Damages Act 1996 which allowed for structured 

settlements had been amended by Sections 100 and 101 of the Courts Act 2003. 

Section 100 of the Courts Act 2003 repealed Section 2 of the Damages Act 1996 

and inserted new sections 2, 2A and 2B in the Damages Act. Section 101 of the 

Courts Act repealed Sections 4 and 5 of the Damages Act 1996 and substituted new 

Sections 4 and 5.  

  

Under these new provisions, Courts in Northern Ireland now have the power to order 

that damages for future pecuniary loss in Personal Injury Actions should take the 

form wholly or partly of periodical payments (Periodical Payments Orders) 

irrespective of whether the parties agree or not. It is now a duty imposed upon the 

Court to consider whether to make a Periodical Payments Order in each case that 

comes before it.  

  

The Court may order non-variable periodical payments or variable periodical 

payments. The power to order periodical payments applies to any case, whenever 

begun. However, the power to make a variable order only applies to proceedings 

begun after 1st April, 2005. See below. 

  

In addition to the Court ordering such payments in respect of the future pecuniary 

loss element of the claim, the parties may agree that damages for other aspects of 

the claim (past losses, general damages for personal injuries, etc) should be paid 

periodically rather than as one lump sum. In a personal injuries Action, the Court has 

no power to order any part of a damages award other than in respect of future 

pecuniary loss to be paid in the form of periodical payments. 

  

Periodical Payments Orders do not depend on the consent of the parties to the 

Action. The needs of the claimant as opposed to the wishes of either party are 

determinative. Further, they do not require the calculation of a lump sum and its 

conversion into an annuity. They are designed simply to cope with annual needs as 

and when they arise. They do not require the purchase of a commercially provided 



annuity product, although this is one the ways in which an order for such payments 

may be met.  

  

As stated above, in the absence of agreement, the Court can only make a Periodical 

Payments Order in respect of future pecuniary loss. See Section 2 (1) of the 

Damages Act 1996 as amended. The Court may not make a Periodical Payments 

Order unless it is satisfied that continuity of payment under the Order is reasonably 

secure. See Section 2 (3) of the Damages Act 1996 as amended. Section 2 (4) of 

the Damages Act 1996 as amended states that: "For the purposes of subsection (3) 

the continuity of payment under an order is reasonably secure if - (c) the source of 

the payment is a government or health service body." The test set out in Section 2 

(3) will always be satisfied in a Medical Negligence Action against a Northern Ireland 

Health and Social Services Trust. See the provisions of the Damages (Government 

and Health Service Bodies) Order 2005 where Northern Ireland Health and Social 

Services Boards and Trusts are included in the definition of Health Service Bodies. 

In relation to insurance companies, see the recent decision of Mr Justice Jay in the 

case of Farrugia v Buttenshaw, MIB and Quinn Insurance Limited [2014] EWHC 

1036 (QB). 

 

The main potential advantages of Periodical Payments Orders over lump sum 

payments for Defendants in Medical Negligence Actions are: 

  

1. There is less risk of over-compensation than with the lump sum system which is 

usually based on predictions of life expectancy which are inevitably inaccurate. Life 

expectancy ceases to matter since the payments in most instances will cease upon 

the death of the claimant.  

  

2. Receipt of a periodical payment does not prejudice entitlement to free national or 

local authority provision in respect of state benefits, local authority residential care or 

local authority provided care. Therefore, cost of the alternative provision of such 

services should not form part of the claimant's claim.  

 

 3. Interim Payment Orders can also be made by way of Periodical Payment Orders.  



 However, these Orders will not be made by the Court to simply facilitate the 

Defendant in the Action. 

In England it is specifically provided by CPR 41.7 that the Court in considering 

whether to make a Periodical Payments Order "shall have regard to all the 

circumstances of the case and in particular the form of the award which best meets 

the claimant's needs, having regard to the factors set out in the Practice Direction PD 

41B.  

The primary criterion is what best meets the claimant's needs but the Practice 

Direction allows the Court to consider amongst other matters: 

(a) The scale of the annual payments, taking into account any deduction for 

contributory negligence; 

(b) The form of award preferred by the claimant including the reason for the 

claimant's preference and the nature of any financial advice received by the claimant 

when considering the form of the award; and 

(c) The form of the award preferred by the Defendant including the reasons for the 

Defendant's preference. 

  

If a Court makes a Periodical Payment Order it can order that the amount of 

payments shall vary annually by reference to the Retail Price Index or another 

appropriate index. It is worthy of note that the English Court of Appeal in a series of 

combined appeals under the title of Tameside and Glossop Acute Services NHS 

Trust -v- Thompstone; South Yorkshire Health Authority -v- Corbett; United Bristol 

Healthcare NHS Trust -v- RH; and South West London Strategic Health Authority -v-

De Hass reported at [2008] LS Law Medical page 282 to 312 held that the 

substitution of a different indexation measure to the RPI was a permissible 

modification within the meaning of Section 2 (9) if the evidence established that 

using the Retail Price Index would result in the Plaintiff being inadequately 

compensated. In the Tameside case, the evidence was that the wages paid to carers 

in the future would increase at a faster rate than prices measured by the RPI and 

that the RPI was thus not likely to be a reliable or accurate indicator of growth in 

earnings. Mrs Justice Swift considered the advantages and disadvantages of several 

other measures and indices, including the Annual Survey of Hours and Earnings for 

the occupational group of care assistants and home carers (Occupational Group 

6115), produced by the Office of National Statistics and concluded that it would be 



fair and reasonable under the provisions of Section 2 (9)  to modify the effect of 

Section 2 (8) by providing for the amount of future payments to vary by reference to 

the 75th percentile of ASHE occupational group 6115. The Court of Appeal upheld 

this decision.  

 

The Court of Appeal decided that the exercise which the Court had to consider under 

section 2 should not be complicated by legal burdens. The Court itself had to 

consider whether a periodical payments order was appropriate and was bound to 

embark on a comparative exercise between RPI and the alternatives available to 

provide an answer which would best provide the Plaintiff with 100% compensation. 

Once liability was established, the “100% principle” was fundamental. His principle 

was enunciated by Lord Hope in Wells -v- Wells [1999] 1AC 345 at page 390A 

where he stated: 

“the object of the award of damages for future expenditure is to place the injured party as 

nearly as possible in the same financial position as he or she would have been in but for the 

accident. The aim is to award such a sum of money as will amount to no more, and at the 

same time no less, than the net loss.” 

 

The Court of Appeal in Tameside specifically stated that ASHE 6115 was the 

appropriate index to use in respect of a periodical payment order in relation to the 

costs of care and case management in catastrophic injury cases. Very clear 

guidance is set out at paragraph 100 of the Court of Appeal judgment: 

“100.     We hope that as a result of these proceedings the National Health Service, and other 

defendants in proceedings that involve catastrophic injury, will now accept that the 

appropriateness of indexation on the basis of ASHE 6115 has been established after an 

exhaustive review of all the possible objections to its use, both in itself and as applied to the 

recovery of costs of care and case management.   It will not be appropriate to re-open that 

issue in any future proceedings unless the defendant can produce evidence and argument 

significantly different from, and more persuasive than, that which has been deployed in the 

present cases.  Judges should not hesitate to strike out any defences that do not meet that 

requirement.” 

The whole subject of indexation received close attention in Northern Ireland in the  

The Court of Appeal held that the power to impose a periodical payment order was a 

radical new power and the aim of the Court in exercising that power was to make 

whatever order best met the Plaintiff’s needs. The test is an objective one, and 

although the Court must have regard to the wishes and preferences of the parties 

and to all the circumstances of the case, it was in the end for the Judge to decide 



what is in the best interests of the Plaintiff. It will not be permissible to treat the 

Defendant’s preferences as less worthy of consideration than those of the Plaintiff. 

The Court must give equal attention to the preferences expressed by both parties but 

in the end it is for the Court to decide which proposals would best meet the Plaintiff’s 

needs.  

  

Although a Periodical Payments Order will be based on the calculation of the 

claimant's future annual pecuniary loss, the payments need not be made annually. 

The payments can be made at intervals of less than a year. The Court also has 

power to order that in certain circumstances, a Periodical Payments Order shall 

continue after the claimant's death for the benefit of the claimant's dependants.  

  

In Northern Ireland, an application for Periodical Payments is governed by the 

provisions of Order 37 Part III of the Rules of the Supreme Court (Northern Ireland) 

1980. These provisions came into operation on 8th January, 2007.  

  

Rule 12 requires the Plaintiff in his/her Statement of Claim to state whether he/she 

considers periodical payments or a lump sum to be the more appropriate form for all 

or part of an award of damages. This Rule also requires the Defendant where it 

admits to the whole of any cause to state in its Defence whether it considers 

periodical payments or a lump sum to be the more appropriate form for all or part of 

an award of damages. If either party fails to include such a statement, the Court may 

require the party in default to make such a statement. In any event, when such a 

statement is made by either party, that party must provide relevant particulars of the 

circumstances relied upon in support of the statement and if these particulars are 

deemed to be insufficient, the Court can order a party to provide such further 

particulars as it considers appropriate.  

 

Under Rule 13 the Court shall consider and indicate to the parties as soon as is 

practicable whether periodical payments or a lump sum is likely to be the more 

appropriate form for all or part of an award of damages.  

  

Rule 14 states that when considering its indication under Rule 13 or when 

considering whether to make a Periodical Payments Order under Section 2 (1) (a) of 



the Damages Act 1996, the Court shall have regard to all the circumstances of the 

case and in particular the form of the award which best meets the Plaintiff's needs, 

having regard to the factors set out in Rule 14 (2). The factors set out in sub-

paragraph (2) of Rule 14 are the same as those set out in the Practice Direction PD 

41B, namely: 

(a) The scale of the annual payments, taking into account any deduction for 

contributory negligence; 

(b) The form of award preferred by the claimant including the reason for the 

claimant's preference and the nature of any financial advice received by the claimant 

when considering the form of the award; and 

(c) The form of the award preferred by the Defendant including the reasons for the 

Defendant's preference. 

  

Rule 15 states that a Periodical Payments Order must specify: 

(a) the annual amount awarded, how each payment is to be made during the year 

and at what intervals; 

(b) the amount awarded for the future— 

(i) loss of earnings and other income; and 

(ii) care and medical costs and other recurring or capital costs; 

(c) that the Plaintiff's annual future pecuniary losses, as assessed by the Court, are 

to be paid for the duration of the plaintiff's life, or for such other period as the Court 

orders; and 

(d) that the amount of the payments shall vary annually by reference to the retail 

prices index, unless the Court orders otherwise under section 2(9) of the 1996 Act. 

 

Where the Court orders that any part of the award shall continue after the Plaintiff's 

death, for the benefit of the Plaintiff's dependants, the Order must also specify the 

relevant amount and duration of the payments and how each payment is to be made 

during the year and at what intervals. Where an amount awarded for future loss of 

earnings and other income or for care and medical costs or other recurring or capital 

costs is to increase or decrease on a certain date, the order must also specify the 

date on which the increase or decrease will take effect and the amount of the 

increase or decrease at current value. 

 



Where the damages for substantial future capital purchases are awarded the Order 

must also specify the amount of the payments at current value, when the payments 

are to be made and that the amount of the payments shall be adjusted by reference 

to the retail prices index, unless the court orders otherwise under section 2(9) of the 

1996 Act. An Order for periodical payments shall specify that the payments must be 

funded in accordance with Section 2(4) of the 1996 Act, unless the Court orders an 

alternative method of funding. 

 

Under Section 2(6)(a) of the 1996 Act, the Court if satisfied that special 

circumstances make an assignment or charge of periodical payments necessary, it 

has the power to approve such an assignment or charge but in doing so it must have 

regard to whether the capitalised value of the assignment or charge represents value 

for money; whether the assignment or charge is in the claimant's best interests, 

taking into account whether these interests can be met in some other way; and how 

the claimant will be financially supported following the assignment of the charge. 

 

Under the provisions of the Damages (Variation of Periodical Payments) Order 2005, 

the Court has power to make Variable Periodical Payments Orders.  

Regulation 2 states as follows: 

"If there is proved or admitted to be a chance that at some definite or indefinite time 

in the future the claimant will - 

(a) as a result of the act or omission which gave rise to the cause of action, develop 

some serious disease or suffer some serious deterioration, or 

(b) enjoy some significant improvement in his physical or mental condition, where 

that condition had been adversely affected as a result of that act or omission, 

the Court may, on the application of a party, with the agreement of all the parties, or 

of its own initiative, provide in an order for periodical payments that it may be varied." 

  

This power may only be exercised in relation to Actions commenced after 1st April, 

2005. The Damages (Variation of Periodical Payments) Order 2005 goes on to 

provide that an application for a variation at a date after the original order can only 

be made if the original order was expressly a variable order and that an application 

may be made only once in respect of any specified disease, deterioration or 

improvement in the claimant's condition. See rule 7.  



  

In a Variable Order case, damages are assessed or agreed on the assumption that 

the specified disease, deterioration or improvement will not occur. The Order then 

specifies the disease, type or deterioration or improvement and must specify a 

period within which an application for a variation may be made in respect of the 

specified disease, type or deterioration or improvement. However, it is possibly to 

apply for an extension of any time limit included in the original order. It is necessary 

to apply to the Court for permission to apply for the original Order to be varied. If 

permission is granted, then at the hearing of an application for variation, the Court 

may order that the amount of the annual payments may be varied or that a lump sum 

should be paid in addition to annual payments if it is satisfied that the disease, 

deterioration or improvement specified in the order or agreement has occurred, and 

that it has caused or is likely to cause an increase or decrease in the pecuniary loss 

suffered by the claimant. 

In addition to the Court making Variable Periodical Payment Orders, Rule 9 allows 

the parties to proceedings to enter into variable agreements. It states as follows:  

"(1) If there is agreed to be a chance that at some definite or indefinite time in the 

future the claimant will — 

(a) as a result of the act or omission which gave rise to the cause of action, develop 

some serious disease or suffer some serious deterioration, or 
(b) enjoy some significant improvement in his physical or mental condition, where 

that condition had been adversely affected as a result of that act or omission, 

the parties to an agreement may agree that a party to it may apply to the court 

subsequently for its terms to be varied." 

  

In recent cases the practice has been to make a lump sum payment representing 

past losses and then incorporate future losses in a periodical payment settlement. It 

has been possible to insert clauses in the agreements which take into account 

changing circumstances of the Plaintiff for example whether the Plaintiff will be 

looked after at home by his family; whether he will have a long-term day care 

placement; and whether he will go into full time care provided free of charge by the 

state. The Courts look favourably on such structured settlements because, if 

carefully drafted, they make adequate long-term provision for the Plaintiff and at the 

same time they protect the public purse if the Plaintiff should die or become reliant 



on free NHS care. As an alternative to including variation clauses in the PPO in 

some cases Collateral Agreements have been entered into which deal with 

scenarios which are not within the strict limits of the statutory provisions relating to 

variable orders. However, the decision of Gillen J in KD v Belfast Trust [2014] NIQB 

106 makes it clear that carefully worded variable orders that fall outside the strict 

confines of the statute will not lose tax exempt status and so do not require the 

making of precautionary grossed up payments.   

 

It must be emphasised, however, that the Court cannot impose variable periodical 

payment orders except in the most limited circumstances being restricted to the 

anticipated improvement or deterioration in the condition of the patient. Variable 

orders to deal with contingencies such as the patient ceasing to be cared for by 

brought in paid professional carers  and being cared for by family members instead 

can only be put in place by agreement of the parties with subsequent approval by the 

Court. Therefore, the Court cannot impose a term in a Periodical Payment Order to 

the effect that if a family members cease to buy in professional carers and take over 

the care role themselves, the Trust or Board is entitled to reduce the annual care 

payments to reflect the lower rates applicable to such care. Therefore, there is still 

the possibility of overcompensation unless the Plaintiff agrees to a very tightly 

drafted Periodical Payments Order which deals with every possible contingency 

relating to future care provision.  

 

In Farrugia v Buttenshaw, MIB and Quinn Insurance Limited [2014] EWHC 1036 

(QB), Jay J made the following comments in relation to the making of a variable 

PPO: 

“Variable Periodical Payments 

36. Under section 32A(1) of the Senior Court Act 1981, the Court has power to award 

provisional damages to reflect the risk that at some definite or indefinite time in the 

future the Claimant “will develop some serious disease or suffer some serious 

deterioration in his physical or mental condition”.  The Damages (Variation of 

Periodical Payments) Order 2005 [2005 SI No 841] confers on the Court the power to 

order variable periodical payments in the same circumstances.   

37. I refer to the letter from Dr Richard Hardie dated 14
th

 January 2014 [D1/4/27].  In his 

opinion: 



“Finally I have been asked to comment upon the risk of him 

developing uncontrolled epilepsy.  As I outlined in my recent 

report, his epilepsy already fulfils the criteria for drug-resistant 

epilepsy, and there must be about a 10% chance of control 

deteriorating further.  However, with the appropriate provision 

of private neurological input and advice, I consider the risk 

would be reduced to no more than 2%.  In most cases the 

development of uncontrolled epilepsy would require closer 

supervision and additional special needs.” 

38. Mrs Sargent’s evidence, which I accept, is that Jack’s needs would likely increase to a 

significant extent should this 2% risk materialise.   

39. In my judgment, it is entirely appropriate that I make a Variable Periodical Payments 

Order in this case.  In Kotula v EDF & Others [2011] EWHC 1546 (QB) Irwin J held 

that provisional damages and variable periodical payments were appropriate in a case 

involving a paraplegic who faced a risk, assessed at approximately 1%, of developing 

a syrinx with significant clinical features.  Furthermore, in Loughlin v Singh and 

Others [2013] EWHC 1641 (QB) Kenneth Parker J held that it was appropriate for a 

provisional damages award and Periodical Payments Order to be made in a brain 

injury case where there was an accepted risk that the Claimant would develop 

epilepsy in the future such that his care needs significantly increased.  I accept Mr 

Latimer-Sayer’s submission that there is no difference in principle between (a) 

epilepsy developing in the first place, and (b) epilepsy worsening, such that a 

Claimant’s care needs significantly increase.   

40. The Periodical Payments Order should be worded so as to entitle the Claimant to 

apply for a variation to his periodical payments during his lifetime in the event of his 

developing uncontrolled epilepsy, and to permit his personal representatives to make 

such an application, to cover any relevant shortfall, within one year of his death.”   

 

One can see that the threshold for deeming a Variable PPO to be appropriate is not 

a particularly high one for a Plaintiff to overcome.  

 

Finally, it has been argued in the past that the whole scheme of Periodical Payment 

Orders only applies to causes of action which accrued after the enactment of the 

1996 Act or to proceedings commenced after that date. This is incorrect. Under 

regulation 11 of the The Courts Act 2003 (Transitional Provisions, Savings and 

Consequential Provisions) Order 2005, it is provided that the powers conferred by 

section 2(1) and (2) of the Damages Act 1996 shall be exercisable in proceedings 

whenever begun. 

 

Gerry McAlinden QC 

Bar Library, 



Belfast. 

September, 2015.  

 


