
PERIODICAL PAYMENT ORDERS 

WHAT GOES IN AND WHAT STAYS OUT AND THE IMPACT ON INTERIM 

PAYMENTS 

1.1 Most high value personal injury cases in Northern Ireland where liability is not a 

major issue are now disposed of by way of a lump sum award and a PPO. There 

have been a number of cases in England and Wales in which the Courts have 

considered the issue of interim payments in cases where the ultimate disposal of 

the case will involve a PPO. In any analysis of the English authorities, it is 

important to take account of the fact that the making of interim payments in 

England and Wales is governed by the Civil Procedure Rules which do not apply 

in Northern Ireland. However, there are some general principles which are likely 

to be followed in this jurisdiction.  The relevant authorities in chronological order 

are: (a) Cobham Hire Services Limited v Benjamin Eeles (By his Mother and 

Litigation Friend) [2009] EWCA 204; (b) F P v Taunton and Somerset NHS Trust, 

[2009] EWHC 1965; (c) Oxborrow (a minor) v West Suffolk Hospitals NHS Trust 

[2012] EWHC 1010; and (d) Smith v Baily [2014] EWHC 2569.  

 
1.2 The following can be gleaned from the Court of Appeal judgment in Cobham v 

Eeles. The Court’s first task is to ask what is likely to be awarded for the heads of 

damage which are bound to be ordered as lump sums.  They are general 

damages and past losses with interest on both.  It is very common for 

accommodation costs to be awarded as a lump sum, even including those 

elements which relate to the future running costs.  All the other heads of damage 

(future loss of earnings, costs of care, case management, therapies, equipment, 

increased holiday costs, and Court of Protection costs) are potentially the subject 

of PPOs.  For the purposes of an interim payment application, the judge should 

not normally begin to speculate about how the trial judge will allocate the 

damages.  As a rule, he should stop at the figure which he is satisfied is likely to 

be awarded as a capital sum.  He may award a reasonable proportion of that 

figure.  It may be reasonable to award a high proportion of that figure, provided 

that the estimate has been a conservative one. However there will be cases in 

which the judge at the interim payment stage will be able confidently to predict 

that the trial judge will capitalise additional elements of the future loss so as to 

produce a greater lump sum award.  In such a case, a larger interim payment can 



be justified.  Those will be cases in which the claimant can clearly demonstrate a 

need for an immediate capital sum, probably to fund the purchase of 

accommodation. Before a judge at the interim payment stage encroaches on the 

trial judge’s freedom to allocate, he should have a high degree of confidence that 

such a course is appropriate and that the trial judge will endorse the capitalisation 

undertaken.   

 

1.3 The judge’s first task is to assess the likely amount of the final judgment, leaving 

out of account the heads of future loss which the trial judge might wish to deal 

with by PPO.  Strictly speaking, the assessment should comprise only special 

damages to date and damages for pain, suffering and loss of amenity, with 

interest on both.  However, the practice of awarding accommodation costs 

(including future running costs) as a lump sum is sufficiently well established that 

it will usually be appropriate to include accommodation costs in the expected 

capital award.  The assessment should be carried out on a conservative basis.  

Save in the circumstances discussed below, the interim payment will be a 

reasonable proportion of that assessment.  A reasonable proportion may well be 

a high proportion, provided that the assessment has been conservative.  The 

objective is not to keep the claimant out of his money but to avoid any risk of 

over-payment.   

 
1.4 For this part of the process, the judge need have no regard as to what the 

claimant intends to do with the money.  If he is of full age and capacity, he may 

spend it as he will; if not, expenditure will be controlled by the Court of Protection.  

In some circumstances the judge will be entitled to include in his assessment of 

the likely amount of the final judgment additional elements of future loss.  That 

can be done when the judge can confidently predict that the trial judge will wish to 

award a larger capital sum than that covered by general and special damages, 

interest and accommodation costs alone. Before taking such a course, the judge 

must be satisfied by evidence that there is a real need for the interim payment 

requested.  For example, where the request is for money to buy a house, he must 

be satisfied that there is a real need for accommodation now (as opposed to after 

the trial) and that the amount of money requested is reasonable. He does not 



need to decide whether the particular house proposed is suitable; that is a matter 

for the Court of Protection.  But the judge must not make an interim payment 

order without first deciding whether expenditure of approximately the amount he 

proposes to award is reasonably necessary.  If the judge is satisfied of that, to a 

high degree of confidence, then he will be justified in predicting that the trial judge 

would take that course and he will be justified in assessing the likely amount of 

the final award at such a level as will permit the making of the necessary interim 

award.   

 

1.5 In the FP v Taunton and Somerset case, when faced with an application for a 

very substantial interim payment to pay for the cost of alternative 

accommodation, the Court took into account the likely cost of care between the 

date of the application for an interim payment and the date of trial of the Action. 

Strictly speaking at the time of the interim payment application this was not a past 

loss but the Court took into account the fact that the likely cost of care between 

the date of the application for the interim payment and the date of trial of the 

Action (likely 2 year period) would amount to £500,000 and at the date of trial this 

would then be a past loss and could form part of the lump sum payment. 

Therefore, this amount could be taken into account when determining the likely 

lump sum award and could therefore be taken into account when considering an 

application for an interim payment. Therefore, for the purposes of an interim 

payment application, past losses are losses that are past losses at the date of 

final hearing and not just losses that have been incurred at the time of the 

application for the interim payment.  

 
1.6    In the Oxborrow case  a substantial interim payment for accommodation was 

allowed but it was accepted that in calculating the size of the lump sum payment 

that would eventually be awarded for accommodation, a Roberts v Johnstone 

calculation would be used to ascertain the size of the accommodation claim as 

opposed to the actual capital cost of the new accommodation.   

 
1.7 Finally, in the case of Smith v Baily, Popplewell J summarised the law as follows:  



i) There is a cap on the maximum amount which it is open to the Court to 
order by way of interim payment, being no more than a reasonable 
proportion of the likely amount of the final judgment. 

ii) In determining the likely amount of the final judgment, the Court should 
make its assessment on a conservative basis; having done so, the 
reasonable proportion awarded may be a high proportion of that figure. 

iii) This reflects the objective of an award of an interim payment, which is  
to ensure that the claimant is not kept out of money to which he is 
entitled, whilst avoiding any risk of an overpayment.   

iv) The likely amount of a final judgment is that which will be awarded as a 
capital sum, not the capitalised value of a periodical payment order 
(“PPO”). 

v) The Court must be careful not to fetter the discretion of the trial judge to 
deal with future losses by way of periodical payments rather than a 
capital award.  

vi) The Court must also be careful not to establish a status quo in the 
claimant’s way of life which might have the effect of inhibiting the trial 
judge’s freedom of decision, a danger described in Campbell v 
Mylchreest (CA) [1999] PIQR Q17 as creating “an unlevel playing field”. 

vii)  Accordingly, the first stage is to make the assessment in relation to 
heads of loss which the trial judge is bound to award as a capital sum, 
leaving out of account heads of future loss which the trial judge might 
wish to deal with by a PPO.  These are, strictly speaking: 

a) general damages for pain, suffering and loss of amenity; 

b) past losses (taken at the predicted date of the trial rather than the 
interim payment hearing); 

c) interest on these sums.  

viii) For this part of the process the Court need not normally have regard to 
what the claimant intends to do with the money.  If he is of full age and 
capacity, he may spend it as he will; if not, expenditure will be 
controlled by the Court of Protection.  Nevertheless if the use to which 
the interim payment is to be put would or might have the effect of 
inhibiting the trial judge’s freedom of decision by creating an unlevel 
playing field, that remains a relevant consideration.  It is not, however, 
a conclusive consideration: it is a factor in the discretion, and may be 
outweighed by the consideration that the Claimant is free to spend his 
damages awarded at trial as he wishes, and the amount here being 
considered is simply payment at the earliest reasonable opportunity of 
damages to which the Claimant is entitled: Campbell v Mylchreest 
[1999] (CA) PIQR Q17. 



ix) The Court may in addition include elements of future loss in its 
assessment of the likely amount of the final judgment if but only if (a) it 
has a high degree of confidence that the trial judge will award them by 
way of a capital sum, and (b) there is a real need for the interim 
payment requested in advance of trial. 

x) Accommodation costs are “usually” to be included within the 
assessment at stage one because it is “very common indeed” for 
accommodation costs to be awarded as a lump sum, even including 
those elements which relate to future running costs. 

xi) Once it is accepted that the trial judge is bound to deal with 
accommodation costs on the footing that the Claimant should buy a 
property, the award will inevitably be calculated in accordance with 
Roberts v Johnstone.  Where there is a shorter life expectancy, this will 
often result in a shortfall, a problem well known to judges and 
practitioners alike, for which no wholly satisfactory solution has been 
found (see, for example the discussion in Kemp & Kemp at 16-017).  
But that arises out of the situation in which the trial judge would be 
placed irrespective of any interim payment.  The discretion in relation to 
other heads of future loss remains unaffected by the interim payment.  
If the interim payment is no more than the capital sum which the trial 
judge will award for accommodation, there is no question of it fettering 
his discretion in relation to other heads of future loss.  The problem with 
how to treat such other heads is inherent in the approach required by 
Roberts v Johnstone.   

 
1.8 It can be seen that on any analysis of the value of this claim, the interim 

payments made to date are much less than the likely lump sum award in this 

case. Therefore, there can be no concerns about the size of the interim payments 

made to date or about the possibility of further interim payments being made. My 

only concern is that it must be appreciated by all concerned, including the Court, 

that just because the Plaintiff has chosen to use the interim payments for the 

purpose of buying a property and renovating it, and the Court has sanctioned this 

action, that does not mean that the quantum of the accommodation claim is equal 

to or approaches the amount of interim payments. It simply means that the 

Plaintiff has chosen, with the Court’s approval, to use the interim payments in a 

certain manner but that cannot fetter the discretion of the Court in determining the 

size of the accommodation claim or indeed other parts of the lump sum payment 

to be made in this case.  

 

Gerry McAlinden QC 
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