
A Checklist for  
Witness-Attendance
This is a non-exhaustive and generic 

checklist of questions relating to witness-

attendance at an investigation or inquiry 

which reflects the rights and obligations that 

may apply, to whatever extent, in a relevant 

context. It may assist those asked to attend 

as witnesses and/or produce documents as 

well as those conducting relevant processes. 

The particular context should always be 

considered, and appropriate advice taken  

in the specific context.

Who is asking me to attend 
(or attend and produce 
documents)?
Check the identity and nature of the person 

or body requesting attendance.

Check if there is a statutory or formal 

context surrounding the person or body.

Under what authority?
Check if there is a formal, ‘black-letter’, basis 

for the request, and whether it has been 

properly specified.
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Is there a particular way this should be 
done?
Check if there is a prescribed document, document-

content, or manner of issue or service for the 

request.

Is there a specific person who should be 
doing this?
Check if a particular person should sign, issue and/

or serve the request. 

Have any prescribed preconditions to 
issuing a valid request or requirement 
been satisfied?

Am I entitled to notice of the matters 
I am to address, or copies of other 
evidence or documents?
Check the process-entitlements, and seek to be 

given such notice, and copies of evidence and 

documents.

Do these matters come within the 
parameters or terms of reference of the 
inquiry or other process concerned?

Is this a request or a requirement?
Check if the request to attend and/or produce 

documents is to do so voluntarily or on a compelled 

basis.

What are my options in the voluntary, 
and compelled, contexts? 

Should I cooperate on a voluntary basis?
Consider the pros and cons – perception; extent 

of participation is for the witness to determine; 

generally, no future restriction on admissibility of 

evidence given voluntarily; disclosing information 

or documentation may breach other rights or 

obligations.

Should I wait, or ask, to be compelled?
Consider the pros and cons – perception; often, 

evidence not admissible in future civil/criminal/

disciplinary processes; process often regularises 

disclosure of information or documentation that 

would otherwise breach other rights or obligations; 

may be desirable for other purposes to show that 

witness has no choice.

 

Am I the kind of person who is not 
compellable?
Check if the office held by the witness, or their 

location or diplomatic status, for example, 

precludes compulsion.

Is there a conflict between other legal 
requirements on me not to disclose 
information, and the requirement to give 
evidence here?
Check if there is an existing legal prohibition 

on the disclosure of particular information or 

documentation that is, or is not, neutralised or 

‘trumped’ in this context.

What happens if I refuse a requirement, 
or fail fully to comply? 
Consider possibility of certification of non-

cooperation; application to court to direct 

compliance; contempt of court; contempt of the 

process; other criminal offences of failure or failure 

fully to comply.

Can I withhold any evidence or 
document – in a voluntary context/in a 
compelled context?
Consider that any evidence can be withheld in a 

voluntary context, but only certain evidence may  

be withheld in a compelled context.



For example, can I refuse to provide 
evidence or a document, or part of a 
document, that:
• might incriminate me;
• would be covered by a recognised 

privilege, such as legal professional,  
or public interest, privilege;

• is confidential or commercially-
sensitive?

Check the process. Sometimes incriminating 

evidence can be required, but other protections 

may apply. Some privileges may not apply, or 

necessarily apply once asserted. There may be 

a process for dealing with, or excluding, sensitive 

information.

Might I be sued for defamation in 
respect of my evidence?
Check the specifics of the particular context. 

Usually, evidence is covered by privilege for the 

purposes of the law of defamation. Check if there 

are conditions, or if the privilege is, or can become, 

qualified.

What use can be made of evidence/
documents I give to the investigation/
inquiry?
 Evidence or documents given voluntarily can often 

be used for other purposes. In a compelled context, 

they can usually only be used for the purposes 

of the process, and are not admissible in other 

proceedings, such as civil, criminal or disciplinary 

proceedings. Check if the documents or evidence 

can be provided to another person or body.

Can I be sued or prosecuted on foot of 
my evidence? 
 Often, compelled evidence cannot be used against 

a person in future civil, criminal or disciplinary 

proceedings. However, if a witness’s evidence is not 

true or complete, for example, that may lead to the 

commission of offences under relevant legislation, 

and the witness may be prosecuted for this.

Will, or can, the proceedings be held in 
private?
Check if the proceedings are to be held in public or 

private, and whether, if public, particular aspects 

can be held in private.

Can I be accompanied by someone, or a 
lawyer?
Often, express provision is made for this. Even if not, 

confirm that accompaniment or representation will 

be accommodated.

Do the strict rules of evidence apply?
Often, the rules applied in court proceedings will 

not be applied, or as strictly applied, subject to 

overall fairness being observed. Therefore, some 

evidence may be admitted, and some not excluded, 

where this would not be so in court proceedings. 

Objections may not be sustained on the same basis. 

Check the position.

Can I test evidence that impacts on my 
good name? 
Usually, if you are identified or identifiable, you 

should be allowed to provide evidence in response, 

and/or cross-examine others whose evidence 

impacts on your good name. Check the position.

Can another person whose good name 
is affected by my evidence test that 
evidence?
Usually, if the person is identified or identifiable, 

he or she will be allowed to provide evidence in 

response and/or cross-examine those whose 

evidence impacts on their good name. Check the 

position.

Can I provide a general, or opening, 
statement in relation to the matter 
concerned, in writing and/or orally?
Often, this is provided for, or will be accommodated. 

Check the position.



Will I have a chance to see the 
draft findings and/or report, and to 
comment?
Often, this is provided for, or will be 

accommodated. The findings/report provided 

to you in draft may be limited to the portions 

identifying you, or relating to your evidence, and 

the comments you can make may be restricted to 

particular matters. Check the position.

Can I seek to prevent the disclosure of 
confidential/commercially-sensitive 
information in public hearings and/or in 
any final report/findings?
This may be provided for, or accommodated, 

particularly if the material, or the detail, is not 

relevant. Check the position.

What can I do if at any stage I have a 
concern about my rights/obligations, 
and the lawfulness of what is being 
done? 
Check the position, given the relevant context 

and point in time. Raise matters before attending 

and/or at the hearing. This may also involve court 

proceedings for rulings or directions, or judicial 

review proceedings to restrain or require certain 

things to be done, or to quash or make declarations 

on the lawfulness of determinations or findings.

Will my costs of attendance and/or legal 
costs be paid? Might I have to pay costs?
Check the process, which may, or may not, provide 

for witness-expenses and legal costs to be paid and/

or for costs to be paid by persons who obstruct, 

hinder or lengthen the process.
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