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Welcome to the 30th issue of MH&C Times.

A lot has changed since our first production 

in 1997!

In this issue, Jeanne Kelly chats with 

Pramerica on their experiences in Ireland over 

the last 12 years. The new Fitness & Probity 

Regime for the financial services sector 

and its employees is reviewed by Fionán 

Breathnach and Melanie Crowley. Ireland’s 

biggest landlord is examined by Kevin Hoy, 

while Peter O’Neill highlights some of the 

fundamental changes which data protection 

law is about to undergo. You can also read 

about our latest appointments and events.

Finally, we close with a collection of ‘curious’ 

accident descriptions found on insurance

claim forms and remarks on employee 

appraisal forms. 

Ailbhe Gilvarry is a Partner 
at Mason Hayes & Curran

Editor’s  
Note

For more information, please contact agilvarry@MHC.ie
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Managing  
Partner’s Diary

In the last month, we welcomed China’s 

Vice President Xi Jinping to Ireland. It 

was an appropriately timed visit at the 

start of the Year of the Dragon, which 

is considered the luckiest year in the 

Chinese Zodiac. Ireland is the only 

member of the European Union that Mr. 

Xi visited on his recent international tour.

Ireland is uniquely positioned between 

east and west, both in terms of location 

and culture, a point noted by Ireland’s 

Minister for Foreign Affairs, Eamon 

Gilmore during the visit:

“We want China to look at us like 

a bridge or gateway, where there 

is potential not just for investment 

by Chinese companies or investors 

directly, but also opportunities to build 

partnerships with investors in the US.” 

Ireland has already formed strong 

connections with China, with many 

of our food companies, such as Kerry 

Group, Largo and Glanbia, seeing rapid 

growth in the Chinese market. The 

success of large indigenous food and 

agricultural organisations has resulted 

in a ‘return to the land’ with a renewed 

focus in Ireland on food and agriculture. 

When it comes to quality food and 

produce, the market might be global, but 

Ireland has the local advantage.

Our challenge is to support smaller food 

organisations scale their business and 

export to new markets. One example of 

support from government is the recent 

provision in the Finance Bill 2012 for a 

new income tax relief for employees 

sent to BRICS (Brazil, Russia, India, 

China and South Africa) economies for 

business purposes.

The Finance Bill also contained a 
number of measures to strengthen our 
position as a platform for conducting 
international business. These pro-
business measures will help to maintain 

our reputation as a leading jurisdiction 

for attracting inward investment.

Some of the initiatives include:

• an opportunity to use Irish research and 

development credits to incentivise Irish 

employees and reduce their effective tax 

rate to 30%;

• measures to incentivise MNCs to make 

secondments to Irish employers;

• an ability to establish pan-EEA group 

property holding companies free of Irish 

gains tax; and

• further measures to enhance Ireland’s 

offering as an international asset 

finance hub. 

Another major government initiative 

is the commercialisation of state 

assets in the context of the ECB/IMF/

European Commission (colloquially 

known as the Troika) loan programme. 

The Government has agreed, with the 

Troika, to the sale of state assets up to 

a value of e3 billion. Assets for sale or 

commercialisation will include:

• Bord Gáis Éireann’s Energy business 

- not including gas transmission or 

distribution systems or the two gas 

interconnectors;

• some of the Electricity Supply Board’s 

(ESB) non-strategic power generation 

capacity;

• some assets of Coillte Forestry - 

excluding the sale of land; and

• sale of the State’s remaining 

shareholding in Aer Lingus.

The sale of these assets is likely to attract 

significant international interest and we 

at Mason Hayes & Curran are uniquely 

positioned to support any activity in this 

area. Previously, we have advised on the 

establishment of Gaslink, the independent 

gas-transportation systems operator, 

as an independent subsidiary of Bord 

Gáis Éireann. We have also advised the 

Commission for Energy Regulation on its 

agreement with the State-owned industry 

incumbent, ESB, on its divestment of a 

number of power generation plants to 

the Spanish firm, Endesa, in return for 

permission for ESB to construct a new 

power plant.

We would hope that these initiatives 

will continue to position Ireland as a 

key conduit and base for business. 

The 2011 IDA Ireland results showed 

the best employment performance 

in a decade and a solid flow of new-

to-Ireland investment projects from 

the multinational sector. Even at this 

early stage, it seems likely that 2012 

will also be a strong year for Foreign 

Direct Investment, with Allergan 

Pharmaceuticals Ireland set to invest 

$350 million in its Westport operation 

and PayPal announcing 1,000 new jobs.

We look forward to a positive year ahead 

and also to welcoming a number of our 

colleagues to Ireland in October for the 

International Bar Association Conference. 

It is the first time that Ireland has hosted 

this event and we hope to repay the 

hospitality shown to us throughout the 

years in other countries. You can find 

relevant information about visiting Ireland 

at www.mhc.ie/iba. 

If you plan to travel to Dublin this year 

please do let us know, so we can wish 

you a Céad Míle Fáilte in person.

Regards

Emer Gilvarry, Managing Partner at Mason Hayes & Curran
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Pramerica was founded 
in Letterkenny, on the 
west coast of Ireland 
in June 2000 and is 
now the largest private 
employer in the Donegal 
area with over 800 
employees. ‘Great Place 
to Work Institute Ireland’ 
has named Pramerica as 
one of the best companies 
to work for in Ireland. 
It is the largest software 
operation in Ireland 
outside of Dublin.

Roy Shulman is the Chief Legal Officer 

of Operations and Systems at Prudential 

Financial Inc. and, along with the local 

management team, he works regularly 

with Mason Hayes & Curran on the legal 

issues that can arise in an operation such 

as Pramerica. John Fox is a Vice President 

in Global Business & Technology Solutions 

at Prudential and is head of Pramerica 

Systems Ireland Limited. Jeanne Kelly, 

Partner, Mason Hayes & Curran recently 

spoke to Roy and John about their 

experiences of doing business in Ireland.

JK Why was it decided to set up the 
Pramerica subsidiary back in 2000?

RS The launch of Pramerica Systems 

Ireland was part of Prudential’s strategy to 

have high-quality software development 

work done by employees rather than by 

outsourcing the work. The main benefit 

of this approach is that it safeguards 

sensitive information which we would 

not want to share with third parties. 

Added strategic benefits were that 

it develops our in-house software 

development capability and enhances 

the skills of our staff. 

JK Why Ireland? What was it about

that location which was attractive 

to Prudential? 

RS Well, first of all, we needed a location 

which had a significant time overlap with 

the USA. Fluency in English was important 

as well as the availability of extremely high-

quality communications and graduates. 

That made Ireland a good choice. 

In addition, the presence of the 

Letterkenny Institute of Technology in the 

area, as well as other local educational 

institutions (including those in Northern 

Ireland), was significant. The IDA was, 

of course, extremely helpful – Pramerica 

is, as you would expect, in receipt of 

grant systems from that organisation. 

They were very welcoming and we 

work closely with them in relation to the 

Letterkenny operations even now. 

Into The West
An interview with Pramerica

Jeanne Kelly, Partner, Commercial, at Mason Hayes & Curran

Prudential Financial*, Inc. is a leading financial services 
company with operations in the US, Asia, Europe and Latin 
America. Its subsidiary, Pramerica Systems Ireland Limited, 
is a software development and contact centre.

John Fox Roy Shulman
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JF I agree. As Roy indicated, the 

time zone overlap, English language 

fluency, an educated workforce, cultural 

commonalities, and IDA incentives were 

key factors in our decision to establish 

Pramerica Systems Ireland. In addition, 

the willingness of educational institutions 

in Letterkenny, Derry and other locations 

not only to partner with us, but to tailor 

their curricula to meet our needs also 

played a key role in our decision. And, 

logistically, it was a plus that there were 

regular flights between Newark, New 

Jersey and Belfast and Dublin. 

JK How many people did you start with 

in Donegal? 

RS We started operations 11 years ago 

with just 40 people. When we celebrated 

our tenth anniversary last June, it was 

significant that many of the original 40 

people were still there. The business has 

grown exponentially since that time. It 

now services all of Prudential’s financial 

business units and provides operation 

support and process outsourcing. 

JK It is perceived that Pramerica has a 

relatively low staff turnover. 

Is this true? 

RS Our most recent staff turnover 

statistic was just 4.8%, which is 

significantly lower than the average in 

our industry. We also have a very high 

percentage of teleworkers, one of the 

highest in the country. 

JK Pramerica has a high proportion of 

teleworkers? How has that challenge 

been dealt with?

JF The management team has risen to 

the challenge very well. We have done 

this for so long, it’s now second nature 

and we don’t see it as a challenge at all. In 

fact, it’s a good opportunity for us to hire 

people from different places in Ireland. 

Some excellent Pramerica team members 

are based outside Donegal, work remotely 

and visit the site several days a month. 

It mirrors what we do at Prudential 

Financial in the USA, too. For example, 

this past spring, Computerworld 

magazine listed us in Top 20 places 

to work for IT professionals, and the 

flexibility afforded by teleworking was a 

factor in our being chosen. 

JK In an operation like Pramerica, what 

are the typical needs of an in-house 

lawyer? Also, how have you found 

doing business in Ireland compared to 

what you expected? 

RS First, it is important to state that doing 

business in Ireland is very similar to doing 

business in the USA. One difference is 

that while we are obviously familiar with 

local laws in the US, we often rely on 

external counsel to help us “fill in the 

gaps” in our knowledge. This reverses 

when we do business in a jurisdiction that 

is not located within the United States. 

We still aim for our in-house lawyers to 

do as much of the work as possible so 

that they can develop their knowledge of 

the laws in the international jurisdictions 

where we operate. 

However, we do need to rely more heavily 

on local counsel for specific issues. 

These include issues around contract 

law, employment law, real estate, data 

protection, privacy, litigation and the like. 

In this regard, I rely very heavily on having 

a single, full-service law firm like Mason 

Hayes & Curran that I can turn to for help. 

JK What are the most important things 

that a law firm can do to make an in-

house counsel’s life easier? 

RS I would say the most important things 

are expertise, responsiveness, cost-

effectiveness and overall ease of working 

with them. I am glad to say that Mason 

Hayes & Curran fits the bill on all of these. 

It is important to have a “one-stop-shop” 

and I like to have a relationship partner 

(you in this case) who I can just call up 

on the phone to ask who should handle 

a particular query. The query is then dealt 

with by the firm and I can feel confident 

that it will be looked after properly. This is 

extremely important.

Since I don’t deal with all areas of law on a 

daily basis, I need to have a good team as 

a local partner. 

JK How has your experience of 

doing business in Ireland been? Any 

particular impressions that you would 

like to share? 

RS I have noticed that the employees are 

very high-energy in Ireland, and that the 

employee pool is characterized by high 

quality and highly skilled people. A high 

level of employee satisfaction is very 

evident on any visit to Letterkenny. I love 

the “esprit de corps” I feel whenever 

I visit Letterkenny – perhaps that’s 

because many of our employees began 

together when Pramerica was opened in 

2000 and so know each other very well. 

Whatever the reason, this is very positive 

for our business. 

JF For me, Pramerica Systems Ireland 

is a highlight of my more than 30-year 

career. In my experience, the workforce 

there is young, motivated and smart. 

They have an innovative way of looking 

at things, and can often deconstruct 

something that’s been done a certain 

way for years, reassemble it, and as a 

result it works better afterwards! They 

have an innate curiosity, and genuinely 

like each other – which creates a great 

team-working atmosphere. They want to 

make the company and then themselves 

successful. I always feel energised after 

a visit to Pramerica and often say it would 

be great if we could bottle and sell their 

energy! And, the operation has resulted 

in productivity savings of US $250 million 

in 10 years, something that is extremely 

significant for us.

RS For me, it is very clear that this is a 

large group of people who are enthused 

about working for Pramerica and enjoy 

being challenged. 

*  Prudential Financial, Inc. is based in the 
United States and is not affiliated in any 
manner with Prudential plc, a company 
incorporated in the United Kingdom.
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The Central Bank of 
Ireland’s new Standards 
of Fitness and Probity 
came into effect on 
1 December 2011. 
The following article 
examines the Standards 
which now apply to 
all regulated financial 
service providers other 
than credit unions. The 
regime was established 
under the Central Bank 
Reform Act 2010.

In essence, the Central Bank’s new 

Fitness and Probity regime provides 

that any person performing a controlled 

function (CF) in a regulated financial 

service provider must have a level of 

Fitness and Probity appropriate to the 

performance of that function. It also 

makes provision for a sub-set of CFs for 

which the prior approval of the Central 

Bank is required before a person can 

be appointed to that function. These 

are known as Pre-Approval Controlled 

Functions (PCFs). 

The Standards

In order to comply with the new 

Standards of Fitness and Probity, 

individuals must be:

(i) competent and capable; 

(ii) honest, ethical and must act with 

integrity; and

(iii) financially sound.

How Do We Establish if People Meet 
the Standards?

Regulated financial service providers 

are required to carry out due diligence 

to satisfy themselves that individuals 

occupying CF and PCF roles meet the 

Standards. For any person occupying a 

PCF role on 1 December 2011, the Central 

Bank has imposed a deadline of 31 March 

2012 for the submission by the regulated 

financial service provider of:

•  confirmation that due diligence in 

respect of each relevant person (PCF) 

has been carried out;

•  written confirmation from the Chief 

Executive Officer that they are 

satisfied that such an individual is in full 

compliance with the Standards; and

•  confirmation that the regulated financial 

service provider has obtained each 

PCF’s written agreement to abide by 

the Standards.

Fionán Breathnach, Partner, Financial Services, and Melanie Crowley, Partner, Employment, at Mason Hayes & Curran

Fit & Proper
Ireland’s Fitness & Probity Regime
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The due diligence, which needs to be 

performed on a person currently in a PCF 

role, includes the following:

•  a review of the websites of the Central 

Bank, any other regulatory authorities 

and the Companies Registration Office 

to determine if any regulatory action 

has been taken against that individual, 

or if they have been restricted or 

disqualified from acting as a director. 

A search should also be performed 

to determine if a judgement debt has 

been registered against them. If the 

person has lived outside Ireland for 

more than six months in the previous 

five years, a search of records in the 

relevant foreign jurisdictions will also be 

necessary;

•  where a professional qualification is 

required for a particular PCF role, a 

copy of the documents confirming this 

qualification will need to be provided. 

Where relevant, confirmation that the 

person fulfils the requirements of the 

Minimum Competency Code 2011 will 

also be required; and

•  obtaining confirmation from the person 

that they meet the conditions of 

probity laid down in the Standards. To 

satisfy this requirement, the person 

will be required to certify a number 

of things, including, for example, that 

they have not been the subject of a civil 

penalty enforcement action taken by a 

regulatory authority and that they have 

not been involved in any negligent, 

deceitful or discreditable business or 

professional practice. 

For individuals who are in CF roles 

before 1 March 2012, regulated financial 

service providers will also need to 

have completed a similar due diligence 

exercise by 1 December 2012.

What if People Do Not Meet 
the Standards?

If, following the relevant due diligence, 

it transpires that an employee fails to 

meet the Standards, this may present 

a justification to an employer for the 

dismissal of the employee.

This justification alone, however, may not 

fulfil an employer’s obligation to adhere 

to an employee’s constitutional, common 

law and statutory rights to natural justice 

and fair procedures.

In order to ensure that these rights are 

protected, it is our view that employees 

should be afforded the right to participate 

in the process. This would give them 

an opportunity to explain any apparent 

failures or shortcomings and to appeal 

any decision adverse to their interests. 

Ongoing Procedures

Since 1 December 2011, prospective 

holders of PCFs have been required 

to submit a new online individual 

questionnaire to the Central Bank. 

Company procedures, policies and 

contractual arrangements with 

candidates for new and existing CFs 

and PCFs need to take account of the 

new regime. Indeed, in circumstances 

where the requirements of the Standards 

encompass continuous obligations, 

regulated financial service providers need 

to develop procedures for the annual 

assessment and monitoring of all staff 

and other individuals carrying out CF and 

PCF roles.

Conclusion

The introduction of these new enhanced 

Standards raises many complex issues 

for employers in the financial services 

industry. Consideration will have to be 

given to the levels and types of due 

diligence required in order to ensure 

that the Standards are being met and 

continue to be met. Moreover, employers 

will need to reflect on what they can do 

in circumstances where some of their 

employees or executive directors who 

currently occupy CF and PCF roles do not 

meet the Standards.

It is widely anticipated that 

implementation of the regime will lead 

to a number of different types of legal 

challenge, particularly in circumstances 

where a finding that an individual does 

not meet the required Standards would 

impact significantly on their ability to earn 

a livelihood. 
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The National Asset 
Management Agency 
(NAMA) now owns 
most of the real estate 
and development loans 
previously made by 
Irish banks. NAMA 
is not the owner of 
the underlying assets, 
although it can trigger 
a statutory process to 
become the owner in 
specific circumstances. 
In the Year of the 
Dragon, will the Irish 
people experience the 
associated dragon traits 
of power and wisdom 
from NAMA, or will its 
intended advantages 
prove to be illusory?

NAMA acquired loans at the market 
value of the underlying assets in 
November 2009. Real estate values 
have continued to fall since then and 
NAMA is now facing substantial paper 
losses. It is difficult for NAMA to explain 
this reality to the public, but it must do 
so, as otherwise public opinion will not 
tolerate the resulting losses.

To Hold or Not to Hold?

One of the basic principles of establishing 
NAMA was that it would be in a position 
to hold real estate in the longer term, 
thereby allowing for a recovery in market 
value before realisation. 

Some might consider that the very low 
cost of NAMA funding, compared with 
most other funding sources, would mean 
that it should hold all assets for as long 
as possible to maximise the chance 
of some return for the Irish taxpayer. 
Additionally, this would minimise the risk 
of embarrassment to NAMA and the State 
if a purchaser from NAMA was to make 
a substantial profit as a result of NAMA 
selling at the bottom of the market. 

However, real estate as an asset class 
needs active management to maximise 
its value. Ireland has had a very costly 
experience of what happens when one 
assumes that real estate is a ‘sure bet’, 
needing no expertise to generate a profit. 

If NAMA intends to hold substantial 
assets in the long-term, then it needs 
to develop real estate management 
processes and share these with the 
market. Such measures would help to 
ensure that all stakeholders understand 
how NAMA would work on the many 
elements needed, such as consent to 
assignment, rent review, negotiating 
variations and exploiting opportunities for 
further development.

The December 2011 guidance note on 
how NAMA will assess requests for rent 
reductions is useful, but more is needed. 
NAMA has recently requested expressions 
of interest from advisors regarding a 
Qualifying Investor Fund (QIF) it intends 
to form. This may indicate that NAMA 
will move to a public-private partnership 
approach, with investors contributing to 
a fund in return for a share in the value of 
either relevant loans or underlying assets, 
depending on how the QIF is structured. 

The lack of certainty about NAMA’s plans 
for real estate sales has led to other market 
participants waiting to see what NAMA 
will do. The longer the wait, the more the 
market collapses and the more difficult it 
becomes to get anyone to move. NAMA 
has a statutory obligation to publish details 
of its strategies and the policies it will 

follow to achieve its objectives. 

Kevin Hoy, Partner, Head of Real Estate, Mason Hayes & Curran

Dragon Lords
Ireland’s New Real Estate Empire
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NAMA has set out its objectives 
for 2012: 

1.  agree detailed asset sale schedules 
with debtors;

2.  optimise NAMA cashflow from loans 
and debtors;

3.  adopt an active loan sales strategy;

4.  attract international investor capital; and

5.  increase market activity in both 
commercial and residential markets 
through a number of initiatives.

As well as setting out its objectives, 
NAMA has also specified further 
significant areas of activity for 2012: 

1. completion of the loan acquisition 

process;

2.  consolidation of loan-servicing 

arrangements; 

3.  liquidity and balance-sheet 

management; 

4.  management information systems; and

5.  communication strategy.

Of most interest to market participants 
will be the measures to generate activity. 
NAMA has confirmed that it is willing to 
provide up to 70% stapled vendor debt 
finance to purchasers of commercial real 
estate. It has implied that the focus will 
be on office buildings, shopping centres 
and other retail and industrial properties. 
NAMA expects that its programme 
of vendor financing is likely to gain 
“significant momentum” in 2012. 

NAMA estimates that the portfolio of 
real estate assets securing NAMA loans 
includes approximately 8,000 apartments 
and 1,700 houses in Ireland. NAMA is 
in discussions about a possible limited 
measure that would give purchasers 

protection if the value of the real estate 
falls during the first five years of their 
mortgage. This project is still at the 
feasibility stage but there may be a pilot 
roll-out during 2012.  

NAMA currently publishes details of 
assets subject to enforcement and 
whether such an asset is on the market at 
the moment. NAMA has yet to organise 
any distressed asset auctions. 

Commercial Operation or Political 
Construct?

NAMA has been working with borrowers 
to ascertain whether they have viable 
business plans, what the framework 
might be for orderly disposals and 
whether any transactions previously 
undertaken should be unwound. In many 

cases, the maths will be starkly simple. 
The borrowers will never be in a position 
to repay all of the debt. 

If it was purely a private sector operation, 
NAMA could decide to base its decisions 
on whether it would ultimately realise 
more by enforcing now or by allowing 
borrowers to continue to manage assets. 
However, NAMA is a creature of the 
political/media world and is in an invidious 
position. It must manage a huge portfolio 
with many competing commercial 
imperatives, while at the same time giving 
due regard to Government directives and 
media scrutiny. 

The Future

Asset disposals so far have occurred 
largely outside of Ireland. Perhaps an 
indicator of the relative weakness of the 
Irish market, it may also reflect a possible 
unwillingness to crystallise losses when 
the market is either at its lowest or 
approaching its lowest. However, the 
overhang of potential NAMA disposals 
has had a depressing effect on the Irish 
market and in the meantime, foreign 
lenders have been enforcing and selling 
Irish real estate.

Given the current credit squeeze, NAMA’s 
willingness to engage in various forms 
of vendor financing is most welcome. 
Whether that risks creating another 
artificial real estate bubble in a few years’ 
time remains to be seen. NAMA will have 
to release assets to the market for deal 
flow to really start.

Will Do Better

NAMA has recruited a substantial 
number of expert personnel to 
enable it to deal with the myriad of 
matters which require its attention as 
the effective controller of shopping 
centres, housing estates, apartment 
complexes, office blocks, retail parks, 
warehouses, derelict sites, half-
completed developments and fields. 

NAMA’s decision-making process has 
perhaps inevitably been much slower 
than market participants would like, 
but hopefully this investment in staff 
and systems will mean that a more 
streamlined process shall emerge 
during 2012. NAMA does need to 
foster a reputation for sector-leading 
processes and decision-making. It is 
one of the largest real estate controlling 
groups in the world and it must become 

one of the best as well. 



Mason Hayes & Curran • Page 8

Data protection law is 
about to undergo the most 
fundamental change in 
15 years. The EU’s Justice 
Commissioner, Viviane 
Reding, announced in 
January a proposal for 
reform of the EU data 
protection regime. If passed 
into law, the proposed 
changes would require 
businesses to make some 
significant changes to how 
they currently process and 
use personal data. The new 
rules will represent nothing 
less than a complete 
overhaul of the current 
data protection regime.

Assuming the proposed reforms are 

adopted, we estimate that many of the 

changes will not take effect until 2015 

at the earliest. Thankfully, this gives 

businesses a reasonable period of time 

to explore how they can integrate the 

legal changes into their operations with 

minimum disruption. Of course, the 

far-reaching implications of the new 

rules mean that significant lobbying 

from interest groups is now likely to 

occur even though the measures were 

published after a long public consultation. 

What are the Key Points for 
your Business?

•  A single European Data Protection 

Regulatory Framework is proposed. 

This will involve repealing the 1995 

Data Protection Directive which is in 

current operation and replacing it with 

a Regulation that will be automatically 

effective in all EU member states. This 

means that, unlike the Data Protection 

Directive, member states will not 

need to implement their own laws to 

transpose the new measures. This 

change is significant and aims to ensure 

that the same law applies across the 

EU, as currently the implementation of 

the Data Protection Directive can differ 

across member states. However, this 

uniformity may not be easily achieved 

given that the regulators of each 

member state may still adopt and apply 

different interpretations of the new law.

•  Increased fines will be available to 
national regulators, on a sliding scale 
of up to e1 million, or up to 2% of a 
company’s global turnover in serious 
cases. Even for businesses which 
had feared that a 5% fine was in the 
pipeline, this is clearly a ‘game-changing’ 
provision aimed at ensuring data 
protection compliance is taken seriously.

•  The introduction of a new ‘right to be 
forgotten’ will be of particular interest 
for businesses in the social media space 

but is not limited to that area. 

 If a customer contacts you to ask 

you to remove their details from your 

database, you will be obliged to do so 

unless you have a legitimate reason to 

retain their data. This is likely to be one 

of the most controversial aspects of 

the regulation and will be the subject of 

much lobbying.

•  The introduction of a ‘right to data 

portability’ for data subjects will mean 

New EU Data Protection Proposals

Peter O’Neill, Senior Associate, Commercial, at Mason Hayes & Curran

Data Dilemmas
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Appointments

Wendy Hederman, Partner
The Commercial team is delighted to welcome back 
Wendy Hederman as a Partner. Wendy practises in 
the areas of general commercial law, outsourcing 
contracts, regulated industries, and information 
technology. Wendy also has expertise in food and 
consumer law, sponsorship and advertising, logistics 
and procurement contracts.

Wendy rejoined Mason Hayes & Curran in 2011, after a 
decade of fulfilling in-house legal roles. She spent several 
years as Group Counsel and Chief Regulatory Officer for 
an international telecommunications company and also 
worked with the legal department of Diageo Ireland.

David Burke, Tax Partner
David Burke recently joined the Tax team in Mason Hayes & Curran. 
David has over ten years’ tax experience gained at international 
law firms and a global investment bank advising on banking, capital 
markets, structured and asset finance and financial restructuring 
transactions. David’s practice in Ireland is focused on using Irish 
investment vehicles as a platform for international investment in a 
broad range of assets and receivables, including shares, debt, aircraft 
and intellectual property.

David’s appointment marks a further expansion of the Mason Hayes 
& Curran Tax team in Ireland. The team works with overseas counsel 
on complex cross-border transactions using Ireland as a platform for 
global economic activity.  

customers must be able to receive data 
from businesses in a way that allows 
them to move it freely (for example in 
a commonly used format such as PDF). 
This, no doubt, will impact on suppliers 
of cloud-computing services who may 
need to redesign their storage systems 
to allow easy data extraction.

• Businesses with more than 250 
employees, as well as some other 
personal data-intensive businesses, 
will be obliged to appoint a Data 
Protection Officer for a minimum two-
year term. They will also be obliged to 
resource that person to enable him/
her to carry out their functions. Again, 
this is likely to attract a great deal of 
attention from lobbyists, given the 
potential cost of compliance.

• Companies will only need to deal with 
a single data protection regulatory 
authority in the member state in which 
they have their main establishment.  

 Many technology companies involved 
in foreign direct investment, have 
based their European, Middle Eastern 
and African headquarters in Ireland. 
Under the new regime, the Irish 

Data Protection Commissioner will 
be their data protection regulator. 
This change should be beneficial for 
multinational companies with a trans-
European presence as they should no 
longer have to deal with multiple data 
protection regulators. 

• Rules on consent will be considerably 
enhanced, with few opportunities 
for data controllers to rely on implied 
consent. This development has already 
attracted criticism as, while it is a truism 
that consent is key to data protection 
compliance, consumers often express 
frustration at being repeatedly asked 
for consent in their interactions with 
businesses. Conducting business online 
and electronically will become less 
dynamic and more cumbersome in the 
absence of implied consent.

• The introduction of a mandatory 
security breach notification obligation 
to data protection regulators, which 
may need to happen within 24 hours 
of an organisation becoming aware 
that a breach has occurred. Anyone 
who has ever been involved in a large-
scale security breach will know that 
this can be extremely onerous.

 In many cases, several days can elapse 
while the scope and extent of the 
breach is being determined.

• The introduction of a ’privacy by 
design’ principle will mean that data 
protection safeguards must be taken 
into account at the planning stage 
when companies are designing 
products and services. Systems 
currently in design will need to be 
future-proofed to ensure they meet 
the requirements of the new regime, 
taking account of the new rights such 
as the ‘right to be forgotten’ and 
‘data portability’.

Summary

Data protection law is about to undergo 
the most fundamental change in 15 years. 
If you regard personal data as a key driver 
for your business, or if your business 
holds a significant amount of personal 
data, then you should start considering 
whether you need to change existing data 
protection policies and procedures. You 
will also need to consider how to design 
and future-proof products and services to 
ensure compliance with the new rules. 

David Burke, Tax Partner, Mason Hayes & Curran; John Gulliver, 
Head of Tax, Mason Hayes & Curran and Robert Henson, Tax Partner, 
Mason Hayes & Curran
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News & Events

Pictured at the launch of the FOI Sourcebook are Emily O’Reilly, 
Information Commissioner; Catherine Allen, Partner, Mason Hayes & 
Curran and Sarah Kilduff, Public Affairs Ireland

Masterclass in 
Contractual Disputes
for In-House Counsel
Mason Hayes & Curran continued its successful series 

of masterclasses for in-house counsel in November 2011 

with a session on contractual disputes, highlighting key 

contract law issues and how disputes can be avoided.

Speaking at the conference were Rory Kirrane, Partner, 

Mason Hayes & Curran and Declan McGrath BL, a 

practising barrister who specialises in the area of 

commercial law. 

Trinity Business 
Alumni Dinner 
Trinity Business Alumni (TBA) recently 

hosted a special Dinner-in-Camera 

with Barry O’Leary, CEO, IDA 

Ireland. Pictured at the TBA dinner 

are Dylan Latimer, Solicitor, Mason 

Hayes & Curran, Barry O’Leary, CEO, 

IDA Ireland and David O’Donnell, 

President, TBA and Partner, Mason 

Hayes & Curran.

Rory Kirrane, Partner, Mason Hayes & Curran; Emer Gilvarry, 
Managing Partner, Mason Hayes & Curran and Declan McGrath BL

Freedom of Information 
Sourcebook 
In December, Mason Hayes & Curran launched 

the second edition of its Freedom of Information 

Sourcebook. The Sourcebook, published in 

association with Public Affairs Ireland, is the most 

comprehensive guide to the Freedom of Information 

(FOI) Acts available and brings together the text of 

both FOI Acts. 

Within the sourcebook, each section of the Acts is 

annotated with all relevant secondary legislation, 

including the guidance and notices issued by the 

Department of Finance and a complete listing of all 

High and Supreme Court decisions relevant to that 

section. The publication continues to be a unique 

offering in the Irish FOI field.
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The Weavering Case: What 
are the implications for 
Irish Funds & Directors? 
At the start of 2012, Mason Hayes & Curran hosted 

a legal briefing on the highly topical issue of the 

Weavering case. The guest speaker was Barnaby 

Stueck from Jones Day, London, who is currently 

acting in the related on-going litigation in the English 

High Court. 

In this case, a Cayman Islands court recently gave 

judgement against two independent directors of a hedge 

fund, managed by Weavering Capital. The briefing 

explored the implications of the case for Irish funds and 

directors as well as the background to the case and 

related news and litigation.
Fionán Breathnach, Partner, Mason Hayes & Curran; Barnaby Stueck, 
Partner, Jones Day; Melanie Crowley, Partner, Mason Hayes & Curran; 
Mark Browne, Partner, Mason Hayes & Curran and David O’Donnell, 
Partner, Mason Hayes & Curran

Trinity College Dublin 
Historical Society Maidens 
Debating Competition 
Mason Hayes & Curran was delighted to sponsor the 

Trinity College Historical Society Maidens Debate, a 

competition which serves as an introduction to debating 

for first-year students. The event was chaired by Dr. 

Patrick Geoghegan, Trinity’s Senior Lecturer, Associate 

Professor in History and presenter of Newstalk 106 

FM’s “Talking History” programme. Niall Michel, Partner, 

Mason Hayes & Curran, chaired the adjudication panel. 

Contemporary Art 
In December 2011, Mason Hayes & Curran hosted a special 

exhibition of works by new and emerging artists in its offices at 

South Bank House. All of the pieces in the exhibition were for sale, 

with proceeds going directly to the featured artists. 

Declan Moylan, Chairman, Mason Hayes & Curran was on hand 

to introduce the pieces in the exhibition. The featured artists 

were Kilkenny-based Corinna Ryan, Bartosz Kolata, a Polish artist 

living in Dublin, Mexican artist Isidro Cuervo Escobedo, as well as 

photographer Daragh Muldowney.

“Inner Peace” by Daragh Muldowney

Hannah McCarthy, Records Secretary of the TCD Historical Society; Niall 
Michel, Partner,  Mason Hayes & Curran and Sebastian O’Shea-Farren, 
winner of the Hist Maidens Debating Competition
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Richard Smyth, Partner, DLA Piper; Paul Egan, Partner, Mason Hayes & Curran; 
Emer Gilvarry, Managing Partner, Mason Hayes & Curran; Niall Michel, Partner, 
Mason Hayes & Curran and John Devitt, CEO, Transparency International Ireland 

Barcelona Marathon – 
Supporting the Cystic 
Fibrosis Association 
of Ireland 
Mason Hayes & Curran Partners Paul Convery and 

Gavin O’Flaherty, pictured above, will be running the 

Barcelona marathon on 25 March 2012 to raise funds 

for the Cystic Fibrosis Association of Ireland. 

Gerard Tannam, IslandBridge Brand Direction; Dr. Chris Horn; Gerard Ryan, Partner, 
Mason Hayes & Curran; Louis Lovett and Muireann Ahern, Theatre Lovett 

David Manley Emerging 
Entrepreneur Awards  
Mason Hayes & Curran was delighted to continue 

its involvement with the David Manley Emerging 

Entrepreneur Awards in 2012. The Awards, now 

in their ninth year, were established by a group 

of the late David Manley’s friends in the Dublin 

Chamber of Commerce to honour his mentoring of 

entrepreneurs during his lifetime.

The overall winners were Louis Lovett and Muireann 

Ahern of Theatre Lovett, who received their award 

at a ceremony in the offices of Mason Hayes & 

Curran in February 2012. Louis and Muireann are 

joint artistic directors of Theatre Lovett, which 

produces theatre for both children and adults with 

an emphasis on “theatre as adventure”.

Irish Computer 
Society (ICS)
Data Protection 
Conference 2012
The ICS Data Protection 
Conference 2012 was the largest 
of its kind in Ireland and also saw 
the launch of the Association of 
Data Protection Officers.

Pictured speaking on Social 
Networking and Data 
Protection: From Compliance 
to Best Practice at the ICS Data 
Protection Conference 2012 is 
Jeanne Kelly, Partner, Mason 
Hayes & Curran.

The Irish Public Sector: 
Managing Ethical and 
Reputational Risk
In February 2012, Mason Hayes & Curran hosted 
its tenth event in a series of seminars aimed at 
senior-ranking civil and public servants. The focus 
of this seminar was on managing ethical and 
reputational risk in the public sector. Speakers 
discussed the current status of anti-bribery and 
corruption legislation both here and in the UK, as 
well as ethics and standards in public office.



	

Form Filling Fun

“If you gave him a penny for 
his thoughts you’d get change...” 

“Has the wisdom 
of youth and the 
energy of old age.” 

“Gates are down, the lights are 
flashing, but the train isn’t coming.” 

Q: Could either driver have done 
anything to avoid the accident? 

A: Travelled by bus? 

“The pedestrian had no 
idea which way to run as 

I ran over him.” 

“To avoid hitting the 
bumper of the car in front, 

I struck a pedestrian.” 

“In an attempt to kill 
a fly, I drove into a 

telephone pole.” 

“I was on my way to the doctor with rear end 
trouble when my universal joint gave way 

causing me to have an accident.” 

“His men would follow him anywhere, 
but only out of morbid curiosity.” 

“He brings a lot of joy whenever he leaves the room.” 

“If he were any more stupid he’d 
have to be watered twice a week.”

“Sets low standards 
and consistently fails to 
achieve them.”

“A pedestrian hit me and went under my car.” 

“The pedestrian ran for the pavement, but I got him.”

“A prime candidate for natural deselection.”

Check out some highlights from Employee Appraisal & Insurance Claim Forms…



To fi nd out how 
we can help your 
business, contact:

David O’Donnell
Partner
Head of Corporate
t: +353 1 614 5065
e: dodonnell@mhc.ie

MHC.ie

Different Sectors, 
Different Needs,
One Legal Solution.

Dublin, London 
& New York

We represented Liberty Mutual Group on the acquisition 
of the general insurance business of Quinn Insurance 
Limited (in Administration). 

We represented Schibsted Classifi ed Media AS 
on the acquisition of a majority shareholding in 
Done Deal Limited. 

We represented CarrierWeb on the sale of its European 
business to Transics International NV.

We represented Genable Technologies Limited on an 
investment by Fountain Healthcare Partners and 
Delta Partners.

We represented Connolly’s Red Mills on the acquisition 
of Foran Chemicals Limited and its wholly owned 
subsidiary Foran Equine Products Limited.

We represented ODEON on the acquisition of nine Irish 
Cinemas and two sites from Entertainment Enterprises 
(Trading).

We represented IFG on the acquisition of 70% of the 
issued share capital of A.R.B Underwriting Limited 
and its wholly owned subsidiary A.R. Brassington & 
Company Limited.
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