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Emerging issues in insurance law;  

challenging times for insurers and accident victims 

 

 

A. The Recoverable Benefits and Assistance Scheme 

 

1. The recoverable benefits and assistance scheme (―RBA‖) came into effect on 1 

August 2014. The main provisions are contained in sections 13 and 14 of the 

Social Welfare and Pensions Act 2013 which came into operation on 1 August 

2014 pursuant to the Social Welfare and Pensions Act 2013 (sections 13 and 14) 

(Commencement) Order 2014 (SI 308/2014), dated 4 July 2014. The essence of 

the RBA is to require defendants (described as ―compensators‖) to reimburse the 

Department of Social Protection for certain illness related benefits (defined as 

―recoverable benefits‖) received by a plaintiff in personal injuries cases. 

Obviously this contrasts with the previous position which permitted a defendant to 

deduct the value of certain ―deductible‖ benefits received by a plaintiff from a loss 

of earnings claim, without having to reimburse the Department of Social 

Protection. The practicalities of the RBA and the difficulties arising therefrom will 

be addressed by Ms Ailbhe Gilvarry and accordingly it is proposed to address the 

net issue of its apparent retrospective effect. 

 

2. A statute can be described as retrospective in effect when it affects any vested 

rights acquired under existing laws or creates a new obligation.1 At common law, 

there is a presumption against the retrospective operation of law so that a 

statutory provision is presumed not to have retrospective effect unless the Act 

expressly or by necessary intendment provides otherwise. Separately to that 

presumption, legislation which interferes with legal proceedings in being may be 

repugnant to the Constitution as being an unwarrantable interference by the 

Oireachtas with the operations of the Courts in a purely judicial domain (i.e. a 

breach of the separation of powers doctrine). The question of retrospective 

legislation arose in Hamilton v. Hamilton2 in which the first defendant, being the 

                                                 
1
 See Dodd, Statutory Interpretation in Ireland (2007) at 103. 

2
 [1982] 1 IR 466. 
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husband of the plaintiff, agreed in writing to sell to the second defendant certain 

property prior to the enactment of the Family Home Protection Act 1976. When 

the first defendant failed to complete the sale, the second defendant commenced 

an action, prior to the enactment of the 1976 Act, against the first defendant and 

was granted (on 21 April 1977) an order for specific performance of the contract 

of sale. Upon the enactment of the 1976 Act, the plaintiff became aware of the 

power of a spouse to refuse consent to a conveyance of a family home and it 

became apparent that the property comprised in the contract of sale included a 

"family home" within the meaning of the 1976 Act. The plaintiff refused to consent 

to the first defendant conveying the property to the second defendant and, the 

sale being still uncompleted, she commenced proceedings in the High Court in 

July 1979, claiming a declaration that any conveyance of the said property by the 

first defendant, without her prior consent in writing, would be void by virtue of the 

1976 Act. The Supreme Court rejected her claim, holding that the validity of the 

contract of sale had not been affected by the subsequent enactment of the Act of 

1976. The Court further held that there was a presumption at common law that 

the 1976 Act was not intended by the legislature to have a retrospective effect 

and that its provisions did not furnish, either expressly or impliedly, grounds for 

displacing that presumption. O‘Higgins CJ considered the question of 

retrospective legislation in the following terms; 

 

―This brings me to the subject of retrospectivity; it is necessary to state with 

some precision what I regard as such in a statute. Many statutes are passed 

to deal with events which are over and which necessarily have a retrospective 

effect. Examples of such statutes, often described as ex post facto statutes, 

are to be found in Acts of immunity or pardon. Other statutes having a 

retroactive effect are statutes dealing with the practice and procedure of the 

Courts and applying to causes of action arising before the operation of the 

statute. Such statutes do not and are not intended to impair or affect vested 

rights and are not within the type of statute with which, it seems to me, this 

case is concerned. For the purpose of stating what I mean by retrospectivity in 

a statute, I adopt a definition taken from Craies on Statute Law (7th ed., p. 

387) which is, I am satisfied, based on sound authority. It is to the effect that a 

statute is to be deemed to be retrospective in effect when it ‗takes away or 
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impairs any vested right acquired under existing laws, or creates a new 

obligation, or imposes a new duty, or attaches a new disability in respect to 

transactions or considerations already past.‘‖3 

 

3. The Chief Justice then went on to cite the following oft-quoted statement in 

respect of the presumption against retrospective legislation from Athlumney's 

Case;4 

 

―Perhaps no rule of construction is more firmly established than this — that a 

retrospective operation is not to be given to a statute so as to impair an 

existing right or obligation, otherwise than as regards matter of procedure, 

unless that effect cannot be avoided without doing violence to the language of 

the enactment. If the enactment is expressed in language which is fairly 

capable of either interpretation, it ought to be construed as prospective only.‖ 

 

4. O'Higgins CJ's judgment was cited with approval and followed by Kearns J (as he 

then was) in the Supreme Court case of Dublin City Council v Fennell.5 This case 

involved a challenge to a notice to quit served upon the Defendant, and 

particularly the potential retrospective effect of the European Convention on 

Human Rights Act 2003 upon provisions of the Housing Act 1966. The Court's 

concluding remarks addressing the interplay between the presumption against 

legislation having retrospective effect and the concept of fairness are pertinent 

when considering the RBA; 

 

―The concept of fairness, properly understood, would be severely 

compromised if the statute was retroactive. A housing authority, which 

had bona fide exercised its statutory powers to manage its housing stock by 

reference to certain and defined criteria could find its management policy for 

the letting of dwellings turned upside down and rendered inoperative. One 

tenant in an identical position with another could find he enjoyed a different 

and privileged position by the roll of a dice, depending on when his appeal 

                                                 
3
 Ibid at 473 to 474. 

4
 [1898] 2 Q.B. 547 at 551-2, Wright J. 

5
 [2005] IR 604. 
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was heard. Thus two tenants whose cases had been heard and determined 

by the District Court before the Act of 2003 became operative could have 

quite different outcomes if one succeeded in deferring his appeal until 

January, 2004. This is what "unfairness" must be taken as meaning in this 

context.‖6 

 

5. In Magee v. Culligan7 Finlay CJ addressed Article 15.5 of the Constitution in the 

following terms; 

 

―The Court is satisfied that the provisions of Article 15, s. 5 of the Constitution 

are an expressed and unambiguous prohibition against the enactment of 

retrospective laws declaring acts to be an infringement of the law, whether of 

the civil or the criminal law. It does not contain any general prohibition on 

retrospection of legislation, nor can it be by any means interpreted as a 

general prohibition of that description.‖ 

 

6. The provisions of the RBA could not be said to declare acts to be an 

infringements of the civil and criminal law and, accordingly, they do not offend an 

express and unambiguous constitutional prohibition. The question to be asked 

then is whether they can be construed or interpreted in a manner which denies 

them retrospective effect ―without doing violence to the language‖ of those 

provisions. 

 

7. Section 343M of the Social welfare Consolidation Act 2005, as inserted by 

section 13 of the 2013 Act, provides that the RBA (set out in Part 11B) applies 

where; 

 

(a) a payment (in this Part referred to as a ‗compensation payment‘) is 

made by or on behalf of a person (in this Part referred to as the 

‗compensator‘) who is, or is alleged to be, liable to any extent in 

respect of a personal injury, not causing death, suffered by any other 

person (in this Part referred to as the ‗injured person‘), 

                                                 
6
 Ibid at 639. 

7
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(b) the injured person has received, is receiving, or may receive, a 

specified benefit as a result of that personal injury during the specified 

period, and 

(c) the compensation payment is made on or after the commencement of 

this Part unless that payment is made pursuant to a court order, an 

order of the Board in accordance with the Act of 2003 or a settlement 

and that order or settlement is made before the commencement of this 

Part. 

 

8. Paragraphs (a) and (b) do not give any definitive indication of the intention of the 

Oireachtas as regards the retrospective effect of the RBA. Paragraph (c) is poorly 

drafted. The initial words – ―the compensation payment is made on or after the 

commencement of this Part‖ – make it clear that the RBA only applies to 

payments made after the commencement of the Part but leave open the question 

of whether it applies to such payments which are made in respect of proceedings 

which were in being at the date of commencement. By implication, the remainder 

of the paragraph would appear to indicate an intention that it does so apply. The 

only compensation payments excluded by the paragraph are those made on foot 

of an order or agreement made prior to the date of commencement. The 

paragraph does not explicitly exclude compensation payments made on foot of 

an order or agreement made after the date of commencement but in respect of a 

claim or proceedings pre-dating commencement. It remains to be seen whether 

the Courts could interpret the provision – by reference to the authorities outlined 

above and without doing violence to the language of paragraph (c) – so as to 

exclude from the effect of the RBA claims and proceedings in being at the date of 

its commencement. 

 

9. If the Courts considered such an interpretation was not open, the question would 

arise as to whether the RBA was constitutional. In Hamilton v. Hamilton,8 referred 

to above, O‘Higgins CJ found nothing in the legislation which would displace the 

common-law presumption that it was not intended to impair or affect existing 

vested rights. However, he went on to say that, if the legislation purported to be 

                                                 
8
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retrospective in its operation, it would constitute an unjust attack upon and a 

failure by the State to vindicate the property rights of the second defendant and 

others in his position who operated on the basis of the law as it stood, and would 

constitute a clear infringement of the provisions of Article 40.3.2 of the 

Constitution.9  

 
10. It is beyond the scope of this paper to offer a view on the constitutionality of the 

provisions of the RBA but some short observations are merited. It is certainly 

open to argument that retrospective operation of the RBA is comparable to an 

indirect taxation on compensators (largely insurers but also self-insured 

defendants in many instances). That would amount to a prima facie interference 

with the property rights of those compensators under Article 40.3 of the 

Constitution. From a practical point of view, they will have organised their 

business (and, in the case of insurance companies, calculated reserves) on one 

basis but subsequently have to deal with the pre-existing claims on a different 

basis. The proportionality of that infringement would have to be considered in 

light of the established constitutional principles.10 It is hard to see how the RBA 

could be considered to be unconstitutional on a prospective basis but 

retrospective application of the scheme gives rise to different issues which may 

ultimately have to be determined by the Courts. 

 

11. More generally, there must be some concern as to whether the RBA represents 

the thin end of the wedge. It is not limited to particular forms of liability, unlike the 

Health (Amendment) Act 1986 which introduced charges by health boards for 

provision of in-patient services and out-patient services in respect of certain 

injuries caused by motor vehicles. It might not be surprising if such charges, 

notwithstanding their relationship to the requirement of compulsory motor 

insurance, were also extended to all cases. Incidentally, the average daily cost 

method of assessing those charges, upheld by the Supreme Court in Crilly v. T & 

J Farrington Ltd,11 has resulting in the charges creeping up to approximately 

€1,500 per day. There is limited transparency as to what outgoings are used for 

                                                 
9
 Ibid at 477. 

10
 See Daly v. Revenue Commissioners [1995] 3 IR 1; Re Article 26 and Part V of the Planning and Development 

Bill 1999 [2000] 2 IR 321. 
11

 [2001] 3 IR 251. 
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the calculation of the annual costs of the hospital. Does it include the costs of 

training medical staff most of whon emigrate or the costs of hospitals bearing 

their own public liabilities? Such a calculation method could be viewed as 

arbitrary and some visibility is required. In practice, cases often arise where a 

plaintiff with private health insurance is treated as a public patient initially and 

subsequently treated as a private patient. The rates in respect of the public care 

can be three times those of the private care which adds to the concern regarding 

their calculation. 
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B. The Insolvent Insurer; the position of innocent third party plaintiffs 

contrasted  

with the cases under the EC Motor Insurance Directives 

 

1. Recent events 

 

12. The recent case of Setanta Insurance is a useful illustration of the difficulties 

which arise on those rare but consistent occasions on which insurers become 

insolvent. It has been widely reported12 that the insurer, which was established in 

Malta in 2007, was authorised and supervised by the Malta Financial Services 

Authority (―MFSA‖) and sold insurance in Ireland on a freedom of services basis 

from an administrative office in Blanchardstown. Setanta was required to comply 

with conduct of business requirements of the Central Bank when selling to Irish 

consumers. Setanta provided private and commercial motor insurance policies to 

Irish consumers and sold exclusively through brokers. When it went into 

liquidation, Setanta had approximately 75,000 policyholders, two thirds of which 

were commercial motor insurance policies and one third private motor insurance 

policies. Speaking before the Joint Oireachtas Committee on Finance, Public 

Expenditure and Reform on 9 July 2014, a representative of the Central Bank 

said it first became concerned about the financial position of Setanta in 

September 2013, based on market intelligence. The Irish Times reported in 

relation to that committee hearing; 

 

―As a result [the Central Bank] contacted the MFSA, on a regulator to 

regulator basis, seeking confirmation that Setanta was solvent and that it had 

sufficient assets to meets its liabilities to Irish policyholders. 

 

At the time, the MFSA confirmed that it received monthly management 

accounts and solvency calculations and, according to its latest management 

accounts, Setanta was meeting the relevant solvency requirements in terms 

of the EU Solvency 1 Directive. 
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 See Irish Times, 9 July 2014. 
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The following month the Central Bank conducted an inspection of Setanta to 

examine its practices in relation to claims handling, and in November, it met 

with Setanta to discuss the findings of the inspection, including its concerns 

about how the company was reserving for its claims. The Central Bank also 

contacted the MFSA to share its findings and a copy of its inspection report 

was forwarded to the MFSA requesting that they take appropriate action. 

 

The Central Bank continued to engage very closely with the MFSA, and in 

January 2014, the Central Bank received further market intelligence which 

raised further concerns. It again raised these with the MFSA, and also wrote 

to the Department of Finance outlining its concerns and advised them of the 

possibility of a potential call on the Insurance Compensation Fund in the event 

of failure of this firm. 

 

On January 16th, the MFSA notified the Central Bank that they had received 

initial indications from the liability loss adjuster that there was a material 

shortfall in Setanta‘s reserves, and it then directed Setanta to cease writing 

new business and issuing renewals with effect from the close of business on 

January 24th 2014. 

 

Subsequently, Setanta handed back its licence to the MFSA in April, and on 

April 17th the firm announced that it was commencing a creditors‘ voluntary 

liquidation as it was unable to meet its outstanding claims in full. A creditors 

meeting was held on April 30th 2014 in Malta at which a liquidator was 

appointed to administer the liquidation of Setanta. All policies were cancelled 

by the liquidator with effect from May 29th 2014.‖ 

 

13. It appears that plaintiffs who suffered injuries as a result of a defendant whose 

driving was insured by Setanta will have to pursue the claim in the liquidation, for 

what it is worth. Thereafter, there has been some confusion in public as to 

whether any shortfall will be made up by the Motor Insurers‘ Bureau of Ireland 

(―MIBI‖) or the Insurance Compensation Fund (―ICF‖).13 The Law Society 

                                                 
13

 See Law Society press release, Law Society concerned for Setanta Insurance policy holders, 23 May 2014. 
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recommended that its members consider joining the MIBI as a party to 

proceedings involving Setanta-insured Defendants but some consideration might 

also be given to the responsibility of the Irish State. In that regard, it is notable 

that Setanta was overseen by the Central Bank, at least to the extent that it was 

in a position to conduct an inspection of Setanta to examine its practices in 

relation to claims handling. It was also permitted under the rules of court to make 

tender offers in lieu of payment into Court. 

 

14. The Insurance Compensation Fund was established under the Insurance Act 

1964 which has been amended by the Insurance (Amendment) Act 2011. It is 

maintained and administered under the control of the President of the High Court 

acting through the Accountant of the High Court. The ICF is primarily designed to 

facilitate payments to policyholders in relation to risks in the State where an Irish 

authorised or an EU authorised non-life insurer goes into liquidation and the 

approval of the High Court has been obtained for such payments. In such 

circumstances not all policyholder liabilities are covered and exclusions include 

health, dental and life policies. The ICF is financed through contributions received 

from non-life insurance companies on business written in respect of risks in the 

State.14 The Court may make payments required to allow the liquidator of an Irish 

authorised company to cover policyholders in respect of risks in the State. Where 

an undertaking authorised in another Member State goes into liquidation and 

policyholders in relation to risks in the State are affected, the Accountant of the 

High Court can make an application to the High Court on their behalf and can 

distribute any sums due to such policyholders. A sum due to a commercial 

policyholder may not be paid out of the ICF unless the sum is due in respect of a 

liability to an individual. 

 

15. Initially, the Minister for Finance indicated that the MIBI would cover all 

outstanding third-party claims emanating from the collapse of Setanta but, on foot 

of legal advice, the department informed the Oireachtas Finance Committee that 

the MIBI would not be playing a role in compensating claimants due awards 
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 See http://www.centralbank.ie/regulation/industry-sectors/insurance-companies/Documents/ICF%20 
Explanation%20Note.pdf 
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under Setanta policies.15 The indications are that the claims will be addressed by 

the IFC. Crucially, the total amount that may be paid out of the ICF in respect of 

any sum due to a person under a policy shall not exceed 65% of the sum due to 

the policyholder or €825,000, whichever is the less. This limitation will ultimately 

affect and be borne by innocent third party plaintiffs who will receive no more 

than 65% of the award due to them and a considerably smaller percentage in 

cases involving catastrophic injuries. This is an entirely unsatisfactory position for 

such plaintiffs to be left in. 

 

2. Jurisprudence of European Court of Justice in relation to the Motor 

Insurance Directives 

 

16. The limitation on recovery under the IFC might be considered in contrast to the 

European Court of Justice (―ECJ‖) case-law in relation to the Motor Insurance 

Directives which has consistently rejected various limitations on their scope 

imposed by national implementing legislation, leading to a considerable extension 

of the scope of compulsory insurance. The First Council Directive on Motor 

Insurance16 was aimed at ensuring that the national law of each Member State 

would provide for the ―compulsory insurance of vehicles against civil liability‖ 

which would be valid throughout the entire community.  

 

17. In the Bernaldez decision,17 Mr Bernaldez had caused an accident by driving 

whilst intoxicated. By order of the Spanish courts, he was required to pay 

reparation for the damage which he caused to third party property but the 

Spanish courts upheld the refusal of his insurer to provide him with an indemnity 

on the grounds that a 1986 Spanish Act exempted them from liability ―where the 

driver was intoxicated‖. The ECJ held that the First Directive was to be 

interpreted as meaning that, without prejudice to the provisions of the Second 

Directive, a compulsory insurance contract may not provide that in certain cases, 

in particular where the driver of the vehicle was intoxicated, the insurer is not 

obliged to pay compensation for the damage to property and personal injuries 
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 Irish Times, 17 September 2014. 
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 Directive 72/166/EEC. 
17

 Case C-129/94 
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caused to third parties by the insured vehicle. It may, on the other hand, provide 

that in such cases the insurer is to have a right of recovery against the insured. 

Spain had accordingly failed to implement the Directives correctly. 

 

18. The Second Directive18 laid down minimum levels of cover, extending the scope 

of compulsory insurance to property damage and to injuries or damage caused 

by drivers who were unauthorised or unqualified to drive the vehicle in question. It 

also developed the role of the MIBI in providing compensation in cases where no 

insurance was in place. It required each Member State to set up or authorise a 

body with the task of providing compensation for damage to property or personal 

injuries caused by an unidentified vehicle, or by a vehicle for which the insurance 

obligations outlined were not satisfied. The Third Directive19 was introduced to fill 

gaps in the compulsory insurance cover of motor vehicle passengers in certain 

Member States and Article 1 provided: 

 

―Without prejudice to the second subparagraph of Article 2(1) of [the Second 

Directive], the insurance referred to in Article 3(1) of [the First Directive] shall 

cover liability for personal injuries to all passengers, other than the driver, 

arising out of the use of a vehicle.‖ 

 

19. Without addressing the background to the case of Farrell v. Whitty & Ors20 in any 

detail, it is notable as another illustration of the ECJ to the Motor Insurance 

Directives. The plaintiff sustained injuries in a road traffic accident when she was 

seated on the floor of a van that was not designed and constructed for the 

carriage of passengers. The first defendant was uninsured and the MIBI refused 

to compensate the plaintiff on the basis that liability for the personal injuries 

sustained by the plaintiff was not a liability for which insurance was compulsory 

under the Road Traffic Act 1961. The ECJ held that Article 1 of the Third 

Directive is to be interpreted as precluding national legislation whereby 

compulsory motor vehicle liability insurance does not cover liability in respect of 

personal injuries to persons travelling in a part of a motor vehicle which has not 

                                                 
18

 Directive 84/5/EEC. 
19

 Directive 90/232/EEC. Consideration of the Fourth Directive (Directive 2000/26/EC) together with the codifying 
Fifth (Directive 2005/14/EC) and Sixth (Directive 2009/103/EC) Directives is outside the scope of this paper. 
20

 [2007] ECR I-3067 
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been designed and constructed with seating accommodation for passengers. It 

also held that Article 1 had direct effect and conferred rights upon which 

individuals may rely directly before the national courts. However, it left for the 

determination of the national court, the question of whether it could be relied 

upon against a body such as the Motor Insurers‘ Bureau of Ireland. In the High 

Court,21 Birmingham J subsequently held that the MIBI was to be regarded as an 

emanation of the State and that accordingly the plaintiff was entitled to recovery 

against it. That decision is under appeal to the Supreme Court and that Court, or 

perhaps the Court of Appeal, will ultimately be required to determine the issue.  

 

20. The decision will be of huge significance when one considers, inter alia, Article 

1(4) of the Second Directive which required each Member State to make 

provision for a body to guarantee that victims of an accident would not remain 

without compensation where the vehicle which caused the accident was 

uninsured or unidentified. It provided: 

 

―Each Member State shall set up or authorise a body with the task of 

providing compensation, at least up to the limits of the insurance obligation for 

damage to property or personal injuries caused by an unidentified vehicle or a 

vehicle for which the insurance obligation provided for in paragraph (1) has 

not been satisfied. This provision shall be without prejudice to the rights of the 

Member States to regard compensation by that body as subsidiary or non-

subsidiary and the right to make provision for the settlement of claims 

between that body and the person or persons responsible for the accident and 

other insurers or social security bodies required to compensate the victim in 

respect of the same accident.‖ 

 

21. A finding that the MIBI is an emanation of the State may give rise to questions as 

to the enforceability of the conditions precedent set out in the MIBI Agreement, 

including the requirement of clause 3.1 that a claimant or her legal representative 

give prior notice of intention to seek compensation within the time limits 

prescribed in the Statutes of Limitation.   
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Clause 4 of the 2009 Agreement would therefore apply exposing the MIBI to the 

full brunt of the Setanta Road Traffic Act claimants. 

 

3. Contributory negligence and knowledge of lack of insurance 

 

22. Even in relation to contributory negligence, the approach of the ECJ under the 

Motor Insurance Directives has been striking. The European Court of Justice 

clarified the rights of passengers to recover compensation when injured by an 

intoxicated driver in Candolin v Pohjola.22 In April 1997 Mrs Candolin, the mother 

of Ms Candolin, was travelling together with Mr Viljaniemi and Mr Paananen in 

Mr Paananen‘s car, which was driven on that occasion by Mr Ruokoranta. During 

the journey a road accident occurred, causing the death of Mrs Candolin as well 

as serious injuries to the other passengers. The driver and all the other 

passengers were drunk. The Finnish court sentenced Mr Ruokoranta to a term of 

imprisonment and ordered him to pay compensation to Ms Candolin, Mr 

Viljaniemi and Mr Paananen. As regards the question of the payment of 

compensation by the insurer, the Finnish court, taking the view that the 

passengers should have noticed the driver‘s drunken state, held that, in principle, 

none of them was entitled to receive compensation from the insurer by reason of 

the national law. However, if there were a ‗special reason‘, within the meaning of 

the national law for paying compensation then the insurer could be ordered to 

pay it. Taking account of the serious injuries suffered by Mr Paananen and the 

fact that Mr Ruokoranta, given his financial circumstances, would probably be 

unable to compensate him, the Court held that the insurer had to pay that 

compensation. On the other hand, it held that no ‗special reason‘ could be relied 

on as regards Ms Candolin and Mr Viljaniemi. The ECJ outlined the aim of the 

Motor Insurance Directives of ensuring that compulsory motor vehicle insurance 

allows all passengers who are victims of an accident caused by a motor vehicle 

to be compensated for the injury or loss they have suffered. The national 

provisions which govern compensation for road accidents could not, therefore, 

deprive those provisions of their effectiveness. Such would be the case 
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specifically where, solely on the basis of the passenger‘s contribution to the 

occurrence of his injuries, national rules, established on the basis of general and 

abstract criteria either denied the passenger the right to be compensated by the 

compulsory motor vehicle insurance or limited such a right in a disproportionate 

manner. The rules applied by the Irish Courts – as illustrated by the Supreme 

Court cases of Hussey v. Twomey, Courtney and the MIBI23 (where a finding of 

40% contributory negligence was upheld in a case where the plaintiff allowed 

herself to be driven in a motor vehicle when she knew or ought to have known 

that the driver was intoxicated) and Moran v.Fogarty24 where the Supreme Court 

substituted an apportionment of 35% fault to the passenger in place of the 15% 

apportionment of the trial judge) – appear to be easier to justify by reference to 

the ECJ criteria than those applied by the Finnish courts. 

 

23. Clause 5.2 of the MIBI Agreement of 2004 provided; 

 

Where at the time of the accident the person injured or killed or who 

sustained damage to property knew, or ought reasonably to have known, 

that there was not in force an approved policy of insurance in respect of 

the use of the vehicle, the liability of MIBI shall not extend to any 

judgement or claim either in respect of injury or death of such person 

while the person injured or killed was by his consent in or on such 

vehicle or in respect of damage to property while the owner of the 

property was by his consent in or on the vehicle or the property was in or 

on the vehicle with the consent of the owner of the property. 

 

24. The Irish Government was requested on a number of occasions by the 

Commission to ensure that the 2004 Agreement and, in particular, clause 5.2 

complied with Article 1(4) of the Directive. When it failed to do so, the 

Commission sought a declaration from the European Court of Justice. In 

Commission v. Ireland25 on 21 February 2008, the court held: 
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 [2009] IESC 1. 
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 [2009] IESC 55. 
25
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―By excluding from the right to compensation persons who entered any 

uninsured vehicle, without restricting that exclusion to persons present in an 

uninsured vehicle which caused damage or injury and, in relation to collisions 

between uninsured vehicles, to persons who, at the time of the accident, were 

aware that the vehicle in which they had entered was uninsured, Clauses 5.2 

and 5.3 of the Agreement infringed the third sub-paragraph of Article 1(4) of 

the Directive.‖ 

 

25. A new MIBI Agreement came into effect in December 2009 and clause 5.2. of the 

new Agreement now refers to what the passenger ―knew‖ instead of ―knew or 

ought to have known‖, providing; 

 

―Where at the time of the accident the person injured or killed or who 

sustained damage to property voluntarily entered the vehicle which caused 

the damage or injury and MIBI can prove that they knew that there was not in 

force an approved policy of insurance in respect of the use of the vehicle, the 

liability of MIBI shall not extend to any judgement or claim either in respect of 

injury or death of such person while the person injured or killed was by his 

consent in or on such vehicle or in respect of damage to property while the 

owner of the property was by his consent in or on the vehicle.‖ 

 

26. It is to be hoped that the Irish State responds to the difficulties arising out of the 

collapse of Setanta Insurance with greater speed than its response to the 

infirmities in clause 5.2 of the 2004 Agreement.  There is a compelling and urgent 

duty on the State to clarify its position. 
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C. The Insolvent Insured 

 

 

1. Privity of contract 

 

27. There are many examples of contracts which can affect persons who are not 

party to the contract (third parties) but the doctrine of privity, as a general rule, 

prevents such contracts from conferring or imposing the contractual rights or 

obligations on third parties. In the context of contracts of insurance, the question 

which is often asked is whether an injured third party (plaintiff) can claim the 

benefit of a contract of insurance entered into between the wrongdoer who 

caused the injury (the insured) and the insurer. Under the ordinary rule regarding 

privity of contract, the plaintiff in that instance has no right of action against the 

insurer. The Courts in England grappled with the wider doctrine privity of contract 

for decades if not centuries before the position was clarified in the mid-nineteenth 

century case of Tweddle v Atkinson.26 As a matter of interest, that case involved 

an agreement by the fathers of a bride and groom to pay the groom a sum of 

money. When the bride‘s father failed to pay, the groom sued unsuccessfully, the 

Court holding that no stranger to the consideration could take advantage of a 

contract though made for his benefit. 

 

2. Section 62, Civil Liability Act 1961 

 

28. The doctrine of privty is modified somewhat by section 62 of the Civil Liability Act 

1961 together with the decision of the Supreme Court in Dunne v. PJ White 

Construction Ltd. Section 62 provides: 

 

―Where a person (hereinafter referred to as the insured) who has effected a 

policy of insurance in respect of liability for a wrong, if an individual, becomes 

a bankrupt or dies or, if a corporate body, is wound up or, if a partnership or 

other unincorporated association, is dissolved, moneys payable to the insured 

under the policy shall be applicable only to discharging in full all valid claims 
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against the insured in respect of which those moneys are payable, and no 

part of those moneys shall be assets of the insured or applicable to the 

payment of the debts (other than those claims) of the insured in the 

bankruptcy or in the administration of the estate of the insured or in the 

winding-up or dissolution, and no such claim shall be provable in the 

bankruptcy, administration, winding-up or dissolution.‖ 

 

29. Section 62 was considered by the Supreme Court in Dunne v. PJ White 

Construction Ltd.27 In 1977 the plaintiff suffered an injury in the course of his 

employment with the first defendant. The plaintiff obtained judgment in default of 

defence as against the first defendant but the first defendant went into liquidation 

prior to the said judgment. The plaintiff consequently sought a declaration that the 

second defendants (the insurers of the first defendant) were obliged, pursuant to 

the provisions of the policy of insurance between the defendants, to satisfy the 

award of damages and costs obtained by the plaintiff as against the first 

defendant. The plaintiff relied on section 62 but the second defendants pleaded 

that they were entitled to rescind or repudiate the policy. Murphy J, in the High 

Court, held that the plaintiff bore the onus of proving as a negative that the right 

asserted by the first defendant, i.e. to rescind or repudiate the policy, did not 

arise. In his view, the plaintiff had failed to discharge that onus and his claim was 

dismissed accordingly. Finlay CJ (Henchy, Griffin, Hederman, McCarthy JJ 

concurring) allowed the appeal. The net issue before the Supreme Court was 

whether the trial judge was correct in his view of the onus which was borne by the 

plaintiff. The court was not directly concerned with whether section 62 conferred 

upon the plaintiff a right of action as against the second defendant; the matter 

was raised neither in the pleadings nor in argument. Finlay CJ, however, 

considered obiter, 

  

―Whilst the matter was not raised in the pleadings in the High Court nor 

referred to in the arguments there, some debate took place in this Court as to 

whether the plaintiff had a right to bring an action by reason of s. 62 against 

the insurers. I am quite satisfied that since the issue has not been raised, 
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 Dunne v. PJ White Construction Co Ltd (In Liquidation) and Michael Payne & Ors [1989] ILRM 803. 
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either in the pleadings or in the High Court, I must deal with this case on the 

basis that the plaintiff has clearly got such a right. I would express the view, 

however, notwithstanding the fact that a full debate has not taken place on 

this issue, that it seems to me that an inevitable consequence of the terms of 

s. 62 itself is that such a right of action is created by it.‖28 

 

He continued: 

 

―S. 62 of the Act of 1961 is specifically designed to protect an injured plaintiff 

in the precise position of Mr Dunne in this action so as to ensure that monies 

payable on a policy of insurance to an insured who is dead, bankrupt, and, in 

the case of a corporate body, who is gone into liquidation, will not be eaten up 

by other creditors, but will go to satisfy his compensation, and with that 

purpose in mind the section must, it seems to me, give to the plaintiff a right to 

have that right enforced and protected by the courts and that means that he 

has got a right to sue, as he has sued in this action.‖29 

 

30. As regards the substantive issue, the Supreme Court allowed the appeal, finding 

that the onus of proof was on the insurance company to prove what it alleged. 

This was necessary in order to properly implement the protection given by the 

legislature in section 62 to a person in the position of the plaintiff and in 

accordance with the ordinary rule with regard to the question of the onus of proof 

that he who alleges must prove. The case was sent back to the High Court for 

hearing but ultimately compromised between the parties. 

 

31. Section 62 was considered in McKenna v. Best Travel.30 The plaintiff in that case 

brought an action for damages for personal injuries against the defendants. The 

first defendant went into liquidation and the plaintiff sought discovery of the 

identity of the insurance company which had indemnified it against liability for 

claims for personal injuries. The purpose of seeking such information was that 

the plaintiff intended to rely on section 62 and on Dunne v. P.J. White 
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 Ibid at 805. 
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 Ibid at 805. 
30
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Construction Ltd to make the insurer of the first defendant liable for the loss and 

damage sustained. In order to make the insurer so liable, the Court observed that 

it would be necessary to join the insurance company as a defendant or 

commence fresh proceedings against it.31 However, Order 31, Rule 12(1), limited 

discovery of documents which related to matters arising in the action in question. 

As no issue arose as to the first defendant‘s insurers in that action, discovery was 

refused by Morris J32 but the Court went on to endorse the reasoning of the 

Supreme Court in Dunne v. PJ White Construction Ltd. Morris J quoted from the 

judgment of Finlay CJ and went on to state; 

 

―I respectfully agree with the former Chief Justice and I would have little doubt 

that the right to maintain such an action is vested in the plaintiff in this case. 

… 

It is, in my view, clear that s. 62 gives a right of action to the plaintiff in 

circumstances such as this...‖33 

 

32. One striking aspect of the sentences quoted is that the Plaintiff in that case had 

not obtained judgment against the insured Defendants, although recent decisions 

appear to row back from the proposition that a section 62 claim can be pursued 

against the insurer prior to obtaining judgment against the insured. 

 

3. Recent case-law 

 

33. The Plaintiff in McCarron v. Modern Timber Homes Ltd (in Liquidation) & Ors34 

injured his left hand whilst operating a panel saw in the course of his employment 

with the first defendant in June 2007. The first defendant went into liquidation in 

September 2008. The proceedings seeking damages for personal injuries were 

commenced on by plenary summons in April 2010 which, in addition to naming 

the plaintiff‘s former employer and its directors as defendants, also named Quinn 

Insurance Ltd on the basis that it was the insurer of the first defendant at the time 

of the accident. In March 2009, the insurer informed the liquidator of the first 
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defendant and the plaintiff's solicitors that it was refusing to indemnify the first 

defendant company both on grounds that the company failed to notify the claim in 

a timely manner to the insurer (first notifying the insurer in January 2009) or to 

provide information and/or assistance in relation thereto. The Plaintiff issued 

proceedings but had not obtained judgment against the first defendant by the 

time the insurer applied to strike out the plaintiff's claim against it on the basis it 

disclosed no reasonable cause of action against the insurer and there was no 

privity of contract between the plaintiff and the insurer. 

 

34. The insurer contended that one set of proceedings must first be brought against 

the company in liquidation before a second set of proceedings could follow 

against the insurer. It argued that section 62 could not be invoked by the plaintiff 

against the insurer unless or until the validity and quantum of a claim against the 

insured company was first ascertained. It suggested that the employer might 

successfully defend the claim so that there would be no point in having the 

insurer joined to the proceedings until the validity of a plaintiff's claim was 

established by means of a judgment obtained against an insured. The causes of 

action were separate and distinct. On behalf of the Plaintiff, it was argued that it 

was preferable to join the insured and the insurer in one set of proceedings rather 

than obtaining judgment against the company in liquidation and subsequently 

issuing a second set of proceedings against the insured, relying upon section 62. 

It was accepted on behalf of the Plaintiff, however, that it might be necessary to 

stay the plaintiff's claim against the insurer until judgment had been obtained 

against the insured. 

 

35. Kearns P noted that it had long been established that an insured's rights of 

indemnity under a policy of insurance against the liability to third parties does not 

arise until the existence and amount of his liability to the third party is first 

established.35 Turning to the provisions of section 62, the Court noted that, whilst 

the decision of Finlay CJ in Dunne confirmed that section 62 ―creates a right of 

action (thus overcoming the privity point), the judgment does not go on to say 
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when the cause of action may be said to arise or at what point it becomes 

enforceable‖. The Court reasoned; 

 

―The precise terms of s. 62 must be looked at for guidance. They provide that 

monies shall be applied in the manner therein specified in discharging all 

"valid claims against the insured" and it seems to me that a claim can not be 

so characterised until liability has been established against the employer and 

the quantum of the claim assessed. Any claim against the insurer, if brought 

in the same set of proceedings as those against the employer, will require to 

be stayed until the liability at least of the employer is first established.‖  

 

36. The Court went on to note that Morris J, in the McKenna decision referred to 

above, was prepared to permit the joinder of the insurer in proceedings against 

the insured or the commencement of a second set of proceedings against the 

insurer after the liability of the insured had been established in the first set of 

proceedings. Referring to this ―an ―either or‖ approach, the Court concluded; 

 

―It strikes me that an "either or" approach may give rise to a problem not 

addressed in submissions by either side, namely, the date from which time for 

the claim against the insurer would run under the Statute of Limitations. A 

litigant who has not joined the insurance company ab initio and who assumes 

that the Statute does not begin to run against his employer's insurer until such 

time as he has obtained judgment against his employer, may find he is 

statute-barred if the Court were to accept the construction placed on s. 62 by 

counsel on behalf of the plaintiff. Those contentions, if correct, would mean 

that the cause of action against the insurer arises at the same time as the 

cause of action against the employer. Many plaintiffs would find themselves 

statute barred in the absence of any statutory provision creating an exception 

for this kind of claim. Thus what might be seen as a difficulty or even an 

injustice at present might well be replaced or superseded by another of far 

greater magnitude. 
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I therefore prefer the interpretation which leans against injustice or illogicality, 

particularly bearing in mind that the insurer might never be involved at any 

stage if the employer successfully defends the primary claim.‖ 

 

37. Accordingly, the Court acceded to the insurer‘s application to strike out the 

plaintiff's claim against it on the basis it disclosed no reasonable cause of action. 

 

38. In Stewart v. McKenna & Ors,36 Barrett J held that the first and second 

defendants could not avail of section 62 as against the third party insurers as 

those defendants had not secured judgment against the insured (third defendant) 

so that they were not in the precise position of the Plaintiff in the Dunne case. 

 

39. Section 62 arose for consideration again in the case of Hu v. Duleek Formwork 

Ltd (in Liquidation) and Aviva Direct Ireland Ltd.37 The plaintiff in that case was a 

carpenter who sustained an injury to his thumb in August 2009 in the course of 

his employment with the first defendant. The first defendant had a contract of 

insurance with the second defendant which was intended to cover employer's 

negligence but the first defendant breached one of the conditions precedent 

to liability, namely the payment of an excess of €1,000. Not having received this 

payment by March 2011, the loss adjusters wrote on that date to state that cover 

was declined. It is important to note, however, that the insurer first received 

notification of the plaintiff‘s accident just over two weeks after it had occurred and 

appointed a firm of loss adjusters to investigate. The first defendant also failed to 

pay its contribution to the Personal Injuries Assessment Board‘s fees despite 

being requested to so.  

 

40. The first defendant went into liquidation and the plaintiff obtained judgment in 

default of appearance against that defendant in September 2011 although 

damages had not been assessed. The proceedings first issued against the first 

defendant only and the insurer was added as a defendant in March 2012. The 

insurer sought to strike out the proceedings on the grounds that they disclosed no 

reasonable cause of action against it or on the basis that they were bound to fail.  
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41. On behalf of the plaintiff, it was argued that, if he had been made aware that the 

outstanding excess payment of €1,000, some form of pressure could have been 

brought to bear on the first defendant or the liquidator to ensure that the payment 

was made, including by possible court order. Alternatively, the plaintiff could have 

endeavoured to discharge that payment himself and the plaintiff was prepared to 

do so, even at the hearing of the insurer‘s application.  

 

42. In relation to section 62, the insurer submitted that no moneys were payable to 

the insured under the policy, as the policy has been repudiated. It submitted that 

the purpose of the section is not to provide to a plaintiff a remedy against the 

insurance company in circumstances where otherwise there is no privity of 

contract, but rather to ensure that when an insurer is liable to pay money to an 

insured under a policy, and the insured company goes into liquidation, the 

insurance monies are ―ring-fenced‖ to meet the claim made on the policy, and 

does not disappear into the general fund for the benefit of other creditors. It 

further referred also to the distinction between the provisions of Section 62 of the 

Act of 1961, and the provisions of section 76(1) of the Road Traffic Act 1961 and, 

in that regard, referred to the following passage from the judgment of Laffoy J. in 

Power v. Guardian PMPA Insurance Limited38 in support of his submission that it 

is clear that it is only when monies are actually payable under a policy of 

insurance that a claimant can benefit from the provisions of Section 62 of 

the Civil Liability Act 1961; 

 

“The reality is that the invocation of s. 62 gets the plaintiff nowhere. The nub 

of the defendant's defence of these proceedings is that the insurance Mr 

Wheeler had with the defendant on 6th October 1991 did not cover any 

liability he incurred to the plaintiff as a result of the accident on that day and, 

therefore, no monies are payable to Mr Wheeler under this policy with the 

defendant in respect of that liability. For the protection to come into play 

monies must have become payable to the insured under the policy of 

insurance.” 
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43. Finally, the insurer relied on the judgment of Kearns P in the McCarron case 

which Peart J stated ―strongly supports the arguments put forward by Aviva on 

this application‖. The plaintiff referred to the Dunne case and the similarities 

insofar as judgment had been obtained against the employer in default of 

appearance in each case. However, the Court considered that; 

 

―In so far as the plaintiff seeks support for his cause of action against the 

insurer by reference to the remarks of Finlay CJ in Dunne relation to the 

meaning to be attached to Section 62, he does so by misconstruing or 

ignoring the reference in the passage relied upon on page 805 of the 

judgment to „monies payable on a policy of insurance to an insured …‟.” 

 

44. The Court was satisfied that the plaintiff had no privity of contract with Aviva. The 

Plaintiff did not dispute that the excess payment was a condition precedent 

to liability under the policy, and did not dispute that the excess payment was 

requested to be paid and was not paid. The Court held that monies were not 

therefore payable to the insured under the policy. If there was some arguable 

doubt as to whether or not Aviva was entitled to repudiate liability, then the 

judgment in Dunne could be of assistance given that the onus fell upon the 

insurer to prove what it was alleging, namely that it was entitled to 

repudiate liability. However, that issue was not live in the case on the evidence 

which had been adduced. The Court accordingly concluded that section 62 did 

not provide the plaintiff with a remedy against the insurer and struck out the 

proceedings against it. 

 

4. Comment 

 

45. Despite the previous decisions of Dunne and McKenna, the recent judgment of 

Kearns P in McCarron is authority for the proposition that a Plaintiff wishing to 

invoke section 62 must first sue the insured and establish liability in the 

underlying claim against the insured and then issue a second set of proceedings 

against the insurer. In fairness to the Courts, it must be stated that section 62 is 

seriously lacking in the detail that one might expect in a provision which is of such 
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significance. Very little assistance has been provided by the legislature with 

regard to the implementation and interpretation of the section. In saying that, the 

approach of requiring two separate actions is not ideal for either plaintiffs or 

insurers. Plaintiffs are required to prosecute two separate actions, with the 

attendant delay and costs. Insurers are handicapped by having no role in the first 

set of proceedings in which judgment will often be granted in default of 

Appearance or Defence (notwithstanding that the strength or weakness of the 

plaintiff‘s claim on liability or the possible exaggeration by the Plaintiff which could 

give rise to an application pursuant to section 26 of the Civil Liability and Courts 

Act 2004) and damages will be assessed without contest. 

 

46. What is noteworthy about the Hu decision is that judgment had already been 

obtained against the insured and that the accident had been notified in a timely 

fashion so that no prejudice arose for the insurer in that regard. The real issue as 

regards cover was the non-payment of the excess of €1,000. Indeed, the Court 

went on to note that it would be ―fairer in my view if the excess payment, if unpaid 

by the insured, was to be deducted from any payment that may be made to a 

third party claimant. It seems to be a manifest unfairness that in such 

circumstances the entire contract is repudiated and where the injured third party 

is the one who loses out completely‖. The plaintiff was prepared to discharge the 

excess payment but the insistence upon payment of the excess by the insured 

severely limits the efficacy, in real terms, of section 62 as a remedy for plaintiffs. 

Given that the insured will be in liquidation in cases where plaintiffs seek to rely 

upon section 62, there will inevitably be many cases in which the insured fails to 

discharge the excess payment. 

 

47. It is not possible to comment on the necessity of the concession by the Plaintiff in 

the Hu case that payment of the excess was a condition precedent 

to liability under the policy. Each case will turn on the wording of the policy. 

However, courts are traditionally unwilling to construe a provision as a condition 

precedent and the clearest possible language is usually required. Moreover, 

merely labelling a term a ―condition precedent‖ will not necessarily be enough to 
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make it one. In Re Bradley & Essex & Suffolk Accident Indemnity Society,39 a 

term included in a list of purported "conditions precedent" was held not to be a 

condition precedent, thus demonstrating that the courts will examine each term in 

turn to decide its appropriate classification. The Courts are also likely to interpret 

such clauses in light of the contra preferentum rule. In Rohan Construction v. 

ICI40 Keane J (as he then was) outlined the application of the contra preferentum 

rule in the interpretation of insurance contracts; 

 

―It is clear that policies of insurance, such as those under consideration in the 

present case, are to be construed like other written instruments. In the present 

case, the primary task of the court is to ascertain their meaning by adopting 

the ordinary rules of construction. It is also clear that, if there is any ambiguity 

in the language used, it is to be construed more strongly against the party 

who prepared it, i.e. in most cases against the insurer. It is also clear that the 

words used must not be construed with extreme literalism, but with 

reasonable latitude, keeping always in view the principal object of the contract 

of insurance.‖ 

 

48. After one considers the proper classification of any apparent condition precedent, 

the Court will have to consider the validity of the purported repudiation. In Hu, the 

Court made it clear that the question of whether or not the insurer was entitled to 

repudiate liability was not a live issue between the parties. Perhaps greater 

consideration will have to be given to this issue in future cases. In such cases, 

the essence of the conduct of the repudiation will be timing. The repudiation will 

have to occur at the first opportunity and difficulties are likely to arise for the 

insurer if it decides to delay repudiation until a section 62 application is on the 

horizon. 

 

49. Claims pursuant to section 62 will have to be subject to future judicial scrutiny, 

perhaps by the Court of Appeal, and timing will be key to the result. What is also 

clear is that, if the recent decisions in McCarron and Hu are to be followed, 

legislation will be required to protect innocent third parties in the position of the 
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plaintiffs in those cases. In England, the Third Parties (Rights against Insurers) 

Act 1930 was introduced to provide for the transfer of the insured‘s rights under 

an insurance policy to an injured third party (plaintiff), enabling them to proceed 

directly against the insurer where the insured became insolvent. In 2001, the 

English and Scottish law commissions identified a number of problems with the 

1930 Act, some of which are similar to those encountered in relation to section 62 

(although it must be emphasised that section 62 is not a direct equivalent or 

comparator with the 1930 Act). They included the following; 

1. The plaintiff was required to establish the existence and amount of the 

insured‘s liability before it could issue proceedings against the insurer, with 

the attendant cost and delay. 

2. The plaintiff was required to proceed against both the insured and the insurer 

which was unnecessary in many cases (such as when the insured no longer 

exists) and sometimes required additional related proceedings, such as to 

restore the insured to the register of companies. 

3. The rules regarding disclosure of information to the plaintiff were inadequate. 

4. The right to information did not arise until the liability of the insured is 

established. This resulted in the plaintiff conducting litigation in ignorance of 

whether there was in fact an insurer against whom the plaintiff might be able 

to proceed. 

5. The rights transferred to the plaintiff were subject to any defences which the 

insurer could have used against the insured. This meant that insurers could 

rely on technical defences to defeat plaintiff claims, such as that the insured 

failed to notify the insurer of the claim, even if the plaintiff had given this 

notification instead. 

 

50. The Law Commissions‘ recommendations were accepted by the British 

government in 2002 and ultimately gave rise to the Third Parties (Rights against 

Insurers) Act 2010 which included the following key changes; 

1. A new court procedure was made available to plaintiffs. The plaintiff has a 

right to seek declarations as to the insured‘s liability and as to the insurer‘s 

potential liability under the insurance contract in one set of proceedings. If the 

court or tribunal makes such declarations, it can make an appropriate 

judgment which is likely to be a money judgment. 
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2. The plaintiff is no longer be obliged to join the insured in proceedings against 

the insurer but, if this is not done, a declaration regarding the insured‘s liability 

to the plaintiff will not bind the insured. 

3. The regime governing a plaintiff‘s ability to seek information was clarified. 

4. The rights transferred to the plaintiff are subject to the same defences that the 

insurer could have used against the insured (as under the 1930 Act). 

However, a small number of important enhancements to the plaintiff‘s rights 

were introduced. In particular: 

- A plaintiff can fulfil the insured‘s contractual duties (conditions). Anything 

done by the plaintiff which, if done by the insured, would have amounted to 

or contributed to fulfilment of the condition is treated as if done by the 

insured. 

- Any condition requiring the insured to provide ongoing information or 

assistance to the insurer will have no effect if the insured was a body 

corporate that has been dissolved. 

 

51. Substantive legislative intervention, perhaps borrowing on elements of the 

English legislation, would provide some welcome protection to innocent plaintiffs 

in this jurisdiction. The limitation of section 76 of the Road Traffic Act 1961 to 

plaintiffs in cases of road traffic accidents, whatever the objective justification for 

same by reference to the requirement of compulsory insurance, appears arbitrary 

to a Plaintiff who is knocked down by a forklift in work as opposed to a car on his 

way home from work. Failing such substantive reform, even on the basis of the 

law as it now stands, legislation is sorely needed to clarify some of the procedural 

aspects of the courts‘ jurisdiction under section 62. 
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