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• Establish a statutory crime agency 

 

• Empower economic regulators to impose financial sanctions 

 

• Extend beyond Financial Services 

 

• Corporations to be responsible for systemic failures of senior 

executives 

 

• Reckless trading  

LRC recommendations  
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 “It shall be a defence for a body corporate … to prove that it 

 took all reasonable steps and exercised all due diligence…” 

Section 18(2) Corruption Offences Act 2018 
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• An obligation to report Section 19 Criminal Justice Act ? 

 

• Whistleblower protections, Protected Disclosures Act, 

 

• Requirements of fair procedures 

Early Decisions  
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• Clearly defined terms and methodology 

 

• Data harvesting and review 

 

• Interviews 

 

• Role of outside experts 

 

• To issue a report or not? 

Investigation Stages 
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So, it is not just that procedures are there to protect people; they 

are also there to improve the quality of the outcome of the 

investigative process”.  

 

Alan Shatter v Sean Guerin [2016] IECA, 318 
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• To ascertain the facts, sometimes in tandem with external 

investigations. 

 

• To be advised as to legal obligations/consequences 

 

• To protect corporate reputation and as a tool of good 

governance. 

 

• To allow for mitigation/self-reporting 

 

• To address shortcomings exposed 

 

Advantages of Internal Investigations  
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• Privilege entitles a party to refuse to share communications 

with a third party (including the other side in legal proceedings) 

or the court in certain circumstances. 

 

• The issue of privilege comes up most regularly in context of 

discovery. You must include a schedule of privileged 

documents in your affidavit of discovery. The other side can 

challenge the claim of privilege. 

 

• Communications have to be confidential to be privileged. 

However, just because something is confidential or 

commercially sensitive does not automatically make it 

privileged. 

 

What is Privilege? 
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• Covers confidential communications between a lawyer and client for 

the dominant purpose of seeking or giving legal advice.  

 

• It is not dependent on the existence of any potential litigation. 

 

• “Lawyer” includes qualified solicitors and barristers (or foreign 

equivalents). However it does not include trainees, paralegals or legal 

executives, unless they are supervised by a qualified lawyer. 

 

• Communication must be made to the client in a professional capacity. 

Advice dispensed on a “friendly” basis is unlikely to attract privilege. 

I(a) Legal Advice Privilege 

Types of Privilege  
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• Communication must be for purposes of giving or receiving legal 

advice. Business or personal advice is not covered by legal advice 

privilege.  

 

• Legal assistance in respect of administrative and transactional matters 

are unlikely to attract privilege if no actual advice is given. 

 

• Legal advice privilege is enduring in nature – “once privileged, always 

privileged”. 

 

I(a) Legal Advice Privilege (cont’d) 

Types of Privilege 
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• Applies to communications between a client and lawyer (and 

potentially a third party) where the dominant purpose is to prepare for 

actual or reasonably apprehended litigation. 

 

• The rationale behind litigation privilege is that parties to litigation 

should be free to prepare their case without being concerned that they 

will have to disclose their preparatory materials to their opponent. 

 

• The term “litigation” has been taken by Irish courts to include 

proceedings before tribunals of inquiry and certain other regulatory 

investigations.  

 

• The court must be satisfied that the primary or dominant purpose in 

creating the specific document was litigation, either pending or 

threatened / anticipated.  

 

I(b) Litigation Privilege 

Types of Privilege  
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• If the document has another, equal purpose then litigation privilege 

may not apply (Gallagher v Stanley [1998] 2 IR 267). 

 

• Litigation has to be either in existence or reasonably apprehended. A 

mere possibility is likely not enough to attract privilege, but there does 

not have to be a probability of litigation. 

 

• Unlike legal advice privilege, litigation privilege does not extend 

beyond the conclusion of the proceedings and may be disclosed in 

subsequent proceedings, provided they are not related or connected.  

 

 

 

 

 

I(b) Litigation Privilege (cont’d) 

Types of Privilege 
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• Irish Courts have shown a willingness to allow litigation privilege to 

apply to documents prepared in respect of regulatory investigations 

(Ahern v Mahon [2008] 4 IR 704 & Quinn v IBRC [2015] IEHC 315). 

 

• However, it should not automatically be assumed that privilege applies 

to all types of regulatory investigations.  

 

• Litigation privilege is more likely to apply where: 

• The investigation is adversarial as opposed to inquisitorial. 

• The regulator can impose sanctions on the person / entity being 

investigated. 

 

• A mere witness (whose conduct is not under investigation) before a 

regulatory tribunal may not benefit from litigation privilege.  

 

 

Privilege in Regulatory Investigations 
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• Entities will often set up internal investigations whenever litigation or a 

regulatory investigation is apprehended or anticipated to get the 

bottom of what occurred and to prepare for the litigation or 

investigation. 

 

• Documents created as part of such internal investigations will be 

subject to the normal rules as to whether they are privileged.  

 

• Litigation privilege is most relevant to documents created pursuant to 

such internal investigations. Litigation privilege should apply to such 

documents where there is a likelihood of litigation or a regulatory 

investigation and this is the dominant reason for the internal 

investigation. 

 

 

 

 

 

 

Irish Law Position 

Privilege in Internal Investigations  
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1. Serious Fraud Office v Eurasian Natural Resources Corporation 

Ltd [2017] EWHC 1017 (QB) (8 May 2017) 

 

• High Court decision regarding a claim of privilege over documents 

generated in course of an internal investigation. 
 

• The purpose of the internal investigation was to establish if a tip-

off received regarding allegations bribery / financial wrong-doing 

was true and if offences had been committed. 
 

• The High Court held that no litigation privilege applied to these 

documents as: 
 

• litigation was not “in reasonable contemplation” as the 

defendant did not know if an offence had been committed at 

the time it carried out the internal investigation. 
 

• The “dominant purpose” of the internal investigation was to 

establish facts.  

 

Position in the UK (somewhat more complicated!) 

 

 

Privilege in Internal Investigations 
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• Discovery sought of documents created in course of internal 

investigation carried out on foot of a letter received from HMRC 

alleging it had grounds to believe that RBS had made fraudulent 

VAT returns. 

 

• High Court limited the Eurasian High Court decision to its facts 

and stated that the “commercial reality” of the circumstances of 

the investigation had to be considered. The High Court held that a 

lesser or subsidiary purpose, such as finding out the facts, could 

form part of the dominant purpose of litigation and decided on this 

basis that the documents in question were privileged.  

 

2. Bilta (UK) Ltd (in liquidation) v RBS [2017] EWHC 3535 

 (February 2018) 

 

Privilege in Internal Investigations 
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• Court of Appeal reversed the High Court on litigation privilege. 

 

• Litigation was reasonably in prospect as: 

 

• The SFO had made clear that litigation was a possibility and 

external lawyers had been engaged; and 

 

• It was incorrect for the High Court to say that litigation 

cannot be in prospect until the full details are known. 

 

• The documents had a dual dominant purpose, one of which was 

litigation. 

 

 

3. SFO v Eurasian Natural Resources Corporation Ltd 

 [2018] Civ 2006 (5 September 2018) 

Privilege in Internal Investigations 



Dublin London New York San Franscisco Dublin London New York San Francisco 

     

     

     

1. Proceed on basis that privilege claims are likely to be challenged.  

 

2. Consider the issue of privilege at an early stage and get advice on it at 

the outset if necessary.  

 

3. Do not automatically assume that documents relating to investigations 

will be privileged, even if lawyers are copied on communications. This 

will depend on the particular facts.  

 

4. To the extent possible, keep privileged documents separate from non-

privileged documents. 

 

5. If litigation is apprehended, state this clearly in the document. 

 

6. Remember that if apprehended litigation is not the dominant purpose 

of the document, litigation privilege may not apply. 

 

 

 

 

 

Key takeaways  
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7. Consider who you forward privileged documents to. Forwarding 

privileged documents to unconnected third parties in a manner which 

destroys their confidentiality may result in privilege being lost.  

 

8. Remember that legal professional privilege is a privilege! Do not 

abuse it by making unmeritorious privilege claims as this is likely to be 

self-defeating in the long run.  

 

 

 

Key takeaways  
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• Case studies  

• The challenges  

• The opportunities  
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Case studies 
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Challenges when opening-
up trade taking account of 

historical events 
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Challenges when multiple 
stakeholders are engaged 

in the chain of business  
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Opportunities  

• Review policies  

• Compliance is a ‘living process’ 

• International assessment     

• Culture of prevention   

• Profitable business   

• Stress test 

• Adapt and change  - ‘box ticking ’ 
approach versus individual 
assessment on ongoing plan 

• You are ensuring the right ‘checks 
and balances’ are in place 

• Systems for 
whistleblowing/submitting 
confidential information  

• Rolls Royce losses and reputation 
damage  

11/22/2018 Copyright 2018 Artemis Global Services Ltd.  



Jonathan Benton, Director 
www.artemisgs.com 

Tel: +44(0) 7920 260214 

11/22/2018 Copyright 2018 Artemis Global Services Ltd.  

http://www.artemisgs.com/


Dublin London New York San Franscisco Dublin London New York San Francisco 

     

     

     

+353 1 614 2149  

cmonaghan@mhc.ie  

Colin Monaghan 

+353 1 614 5806 

lguidera@mhc.ie  

Liam Guidera 

+353 1 614 5075 

egilvarry@mhc.ie  

Emer Gilvarry 

Q&A  
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